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PAYING CHECK BEFORE REGULAR BANKING HOURS 


A bank has a right, in the absence of statutory provision to the 
contrary, to pay a check drawn upon it to the holder before the 
regular hour for opening the bank for the day’s business. And, if a 
bank pays a check before the regular time for commencing business, 
the fact that the drawer and payee, immediately thereafter and be- 
fore banking hours, instruct the bank not to pay the check, gives the 
payee no right against the bank. 

This was decided in a recent decision by the Supreme Court of 
Washington, Raynor vy. Seandinavian-American Bank, 210 Pac. Rep. 
499, 

It appeared that on Saturday, January 19, 1921, certain employees 
of the Northern Pacifie Railway Company deposited their pay checks 
in the Seandinavian-American Bank of Tacoma, Washington. On the 
same day and before the checks in question were collected, the bank, 
because of its insolvent condition, was placed in control of one 
Haskell, for liquidation. 

On the next business day, namely, Monday, January 17th, at about 
8.30 in the morning, the checks were presented for payment to the 
National Bank of Tacoma, on which they were drawn, and credit for 
their amount was given to the liquidator on the books of the National 
Bank of Tacoma. 

Shortly thereafter and before the opening of the drawee bank for 
general business, the drawers and payees of the checks endeavored to 
stop payment by notifying the drawee bank, both orally and in writing, 
not to honor the checks. The drawee bank, because it had already 
paid the checks, refused to recognize the right of the parties to stop 
payment and so informed them. Thereupon, pursuant to an agree- 
ment among the interested parties, the proceeds were left with the 
drawee bank, until it could be determined by court procedure who 
was entitled to the fund. 

The payees of the checks assigned their claims to the plaintiff and 
he commenced this action against the insolvent Seandinavian-American 
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Bank, the drawee National Bank of Tacoma, and the liquidator, 
Haskell. 

On behalf of the payees, it was contended that the checks had 
been wrongfully paid by the National Bank of Tacoma because paid 
before the hour at which the bank usually opened for the general 
transaction of business and because, before that hour, an order to 
stop payment had been given to the bank. In holding that the drawee 
bank was within its rights in paying the checks before the regular 
hour for business and that its act in so doing gave the payees of the 
checks no claim against it, the court said: 

‘“*It is a general rule, since a check upon a bank does not operate 
as an assignment of any part of the funds to the credit of drawer 
with the bank, and since the bank is not liable to the holder unless 
and until it accepts or certifies the check, that the drawer of a check 
may countermand its payment at any time before it is accepted or 
certified, taking upon himself the consequences of the act. Payment 
of the check in good faith by the bank constitutes an acceptance, and 
the bank, of course, cannot be charged by an order of countermand 
made after such payment. In the instant case the court found and 
the evidence shows that payment of the checks here in question was 
made by the bank prior to the time the drawer of the checks counter- 
manded their payment, and it is not shown that there was any actual 
bad faith on the part of the bank in so doing. Indeed, actual bad 
faith is not seriously urged, but it is urged that, since the bank made 
the payments prior to the time it opened for the transaction of its 


general business, the payment was so far irregular as to rob the 


transaction of its good faith in legal effect and leaves the checks 
subject to countermand at any time before it did so open. But with 
this contention we cannot agree. The courts, of course, recognized 
that it is the custom of banks to have regular business hours, and, 
where these hours are reasonable it will not ordinarily place a bank 
in default for refusing to deal with a customer outside of such busi- 
ness hours. But neither the custom of the bank nor the principle of 
law stated fixes any hard or fast rule as to the time a bank may 
transact its ordinary business. If it chooses to transact such busi- 
ness either before or after its usual business hours, the transaction is 
not for that reason alone illegal. It has the effect of a transaction 
had during the usual business hours, and must be impeached, if im- 
peached at all, for some reason apart from the hour of its transaction. 
But more than this it was shown that it was usual and customary for 
banks located in the city where this bank was located to engage in 
transactions of this sort outside of the ordinary business hours, espe- 
cially where one bank was dealing with another. Since the business 
of conducting a bank is affected with a public interest, statutory 
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regulations fixing the hours within which a bank may transact its 
ordinary business are recognized by the courts as obligatory. In this 
jurisdiction, however, there is no such statute.’’ 


EEE 


LIABILITY OF BANK FOR SECURITIES STOLEN BY 
BURGLARS 


A novel argument was advanced by a bank in a recent Washington 
decision to show that it was not liable for Liberty Bonds and War 
Savings Stamps, left with it for safe keeping by its depositors and 
stolen by burglars. The case is Harland v. Pe Ell State Bank, a 
decision of the Supreme Court of Washington, published among tle 
legal decisions in this issue. 

It appeared that part of the stolen securities were kept in safety 
deposit boxes within a vault, which vault was protected by two thin 
steel doors. The outer of the two doors was the stronger. On the 
night on which the burglary occurred, the cashier of the bank had 
inadvertently left this outer door unlocked. The burglar gained 
entrance to the vault by blowing open the inner door. 

The burglar also blew off the door of a safe in the banking room 
outside of the vault. It was shown that the safe door was stronger 
than the outer door of the vault. The trial court held that, by reason 
of its negligence in neglecting to lock the outer door of the vault, 
the bank was responsible for the securities stolen therefrom. On this 
appeal, the bank contended that, even if the outer door of the vault 
had been locked, the burglar could have removed it by the use of 
explosives, this contention being based on the fact that the burglar 
had blown off the stronger door of the safe. From this, the bank 
argued that the securities in the vault would have been stolen even 
if the outer door had been properly locked and that, therefore, no 
liability should attach to it by reason of its having left the door open. 

This argument is answered in the following paragraph, quoted 
from the court’s opinion: 

‘It is heartily insisted by the bank that if the outer door of the 
vault had been locked it would have afforded no efficient protection 
against the burglar, and that therefore the failure of the bank to 
lock the outer door of the vault did not constitute negligence for 
which it is liable for the theft of the securities taken from the vault. 
If so, then, had the bank carelessly left both doors of the vault un- 
locked or wide open, the loss of the valuables therein at the hands 
of the burglar would have created no liability against the bank be- 
cause the burglar had demonstrated his superior ability by blowing off 
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the door to the safe. The rule would apply in the case of a score of 
safes and vaults at the same place, the doors of all but the strongest 
left open, if a burglar succeeded in opening the strongest one of the 
lot. The contention is faulty. The proper rule is, did the act of 
the bank in leaving the vault door unlocked constitute want of due 
care, such as a prudent man would take under similar circumstances 
of his own property, that caused or permitted or contributed to 
cause or permit the burglary.’’ 


SEER 


APPLYING PARTNER’S INDIVIDUAL DEPOSIT TO PARTNER- 
SHIP’S DEBT 


A bank should not loan money to a partnership in reliance on the 
fact that one of the members of the firm has an individual deposit in the 
bank. The reason is that, as a general rule, a bank is not allowed to 
apply the individual deposit of a partner to the satisfaction of a debt 
owing to it from the partnership. 

In a recent Alabama decision, First National Bank of Abbeville v. 
Capps, 94 So. Rep. 109, it was held that a bank cannot apply a partner’s 


deposit to the satisfaction of a partnership debt, even under a statute 
which authorized a creditor to sue a partner for an obligation of the 
firm. In the opinion, the court said: 

‘It is well understood, and of course conceded, that, in the absence 
of statutory provision to the contrary, partnership contracts are joint 
and not several (15 Cyc. Plead. and Prac., 868; Ratchford v. Covington 
County Stock Co., 172 Ala. 461, 55 South. 806), and that under the 
common law the liability of partners was so treated. It is also a well- 
recognized principle that, in order to establish a set-off, the cross- 
demands must be mutual, that is, due from one party to the other in the 
same right. Therefore it has been many times declared that set-off of a 
partner’s individual debt is not allowed against a partnership demand. 
Fancher vy. Bibb Furnace Co., 80 Ala. 481, 2 South. 268; Watts v. Sayre, 
76 Ala. 397; Cannon vy. Lindsey, 85 Ala. 198, 3 South. 676, 7 Am. St. 
Rep. 38. It therefore appears that, in the absence of any statutory pro- 
vision upon the subject, the plea of set-off must fail for a lack of mutu- 
ality of demands. 

‘We have a statutory provision long existing in this state, which 
authorizes the creditor to sue one partner for the obligation of all. See- 
tion 2506, Code 1907. But under the uniform construction given this 
statute by the decisions of this court it can avail the defendant nothing 
in this case. Our decisions are to the effect that this statute does not 
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within itself constitute a partnership indebtedness joint and several, and 
that such was not the legislative intent, but only gave the creditor of a 
partnership the right to sue any member of the firm, and by such suit 
to change the nature of the partnership obligation from joint to joint and 
several. The statute was so construed from its earliest history.’’ 


SISED. 


OMISSION OF REVENUE STAMPS DOES NOT AFFECT 
NEGOTIABLE CHARACTER OF NOTE 


The claim has been made in a number of cases that the failure 
to place revenue stam»>s on a promissory note, as required by law, 
deprives the note of its negotiability and that a person who receives 
a note lacking such stamps is not a holder in due course. It is pretty 
well settled that this contention is not correct and that a note is not 
deprived of its negotiable character by the absence of revenue stamps. 

A recent decision so holding is one by the Supreme Court of Iowa, 
Udell Savings Bank y. Hollingsworth, 189 N. W. Rep. 944. In this 
decision, the court set forth its reasons for sustaining the negotiability 
of the note involved in the following language: 

‘It is established by undisputed evidence that the note at the 
time of its negotiation to the plaintiff bank did not bear the internal 
revenue stamps, as required by federal statute. For this reason the 
trial court ruled ‘that the note was not regular and complete on its 
face,’ and that the bank ‘did not become a holder of the note in due 
course.’ This ruling is predicated on the theory and principle stated 
in Lutton v. Baker, 187 Iowa, 753, 174 N. W. 599, 6 A. L. R. 1696, 
which since the instant trial has been overruled in Farmers’ State 
Bank v. Neel (lowa) 187 N. W. 555. See, also, Richardson vy. Cheshire 
(lowa) 188 N. W. 146. 

‘Our Legislature in the enactment of the Negotiable Instruments 
Law defined the essential elements of negotiable paper, and no other 
legislative body has power to change or amend that law. Negotiability 
is a property or characteristic of certain written instruments, and 
such instruments must contain the essential elements as defined, and 
. must be transferred under the conditions prescribed by that law. A 
holder in due course does not come into being otherwise. Sufficient 
to state in disposing of this point that the omission of revenue stamps 
does not affect the negotiable character of the note in suit. It was 
error to hold that it was not regular and complete on its face.’’ 





Management of Decedents’ Estates 


Banks and Trust Companies as Executor, Administrator and Trustee 
Under Will 


By JOHN EDSON BRADY 


INVESTMENTS 
Real Property Taken Under Foreclosure Proceedings. 


§67. Use of Trust Fund in Trade or Speculation. 


§66. Real Property Taken Under Foreclosure Proceedings. Where 
a trustee has loaned money on a mortgage it sometimes becomes nec- 
essary for him to bid in the property upon foreclosure of the mort- 
gage. In that event, the trustee should dispose of the property and 
place the proceeds in lawful securities as soon as he can do so without 
injury or loss to the estate. 

In Furniss v. Cruikshank, 181 N. Y. Supp. 522 (decided in 1920), 
it was held that trustees are not authorized to hold indefinitely, as 
an investment of trust funds, real property secured on mortgage fore- 
closure, it being their duty to move with reasonable diligence to sell 
and invest the proceeds in permissible securities. 

The trustee in this case, however, was held not liable for a loss 
which occurred. 

It appeared that in 1875, the trustees loaned $19,624.83 secured 
by a mortgage on property, known as Gowanus Canal property, in 
Brooklyn. Foreclosure proceedings were brought in 1878 and the 
property was bid in by the trustees. They held the property until 
1889 when it was sold at a loss of $6,937.74. 

The court held that the trustees had not been negligent and were 
not responsible for the loss, giving its reasons as follows: 

‘**T do not think it satisfactorily appears that a sale of the property 
could have been made at any time while the trustees held title thereto 
at a greater price than was eventually obtained. Of course the law is 
well settled that the trustees were unauthorized to indefinitely hold 
this real property as an investment of trust funds, and it was their 
duty to move with reasonable diligence to sell the property and 
reduce it to securities permitted by law for the investment of trust 
funds. The presumption is that they acted with due diligence. They 
held the property during a period of great and continued depression 
in real estate values, following the panic of 1873. They placed the 
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property in the hands of reputable real estate agents, for sale, and 
in the meantime received a good income therefrom by way of rentals. 
I do not think the conduct of the trustees was so negligent, in the 
absence of more direct proof than the record affords, as to require 
that the account should be surcharged by crediting to principal the 
amount of the loss sustained.”’’ 

And in another New York case, Atlantic Trust Company v. Powell, 
50 N. Y. Supp. 866, it was shown that a trustee invested a portion 
of the trust fund in mortgages secured by real estate in Brooklyn, 
New York. Subsequently, he bought in the property on foreclosure 
proceedings to prevent any loss to the estate and thereafter, the 
property depreciated in value. This proceeding was brought against 
the estate by B. M. White, the trustee, after his death for the purpose 
of charging the estate with the loss, due to depreciation in the 
property. 

In holding that the trustee’s estate was not liable, the court said: 
‘‘Now, Mr. White’s estate clearly cannot be held for the effects of the 
general depreciation which occurred after his death, and up to the 
time of his death, he appears to have done all he could do, provided 
the loans when originally made, constituted proper investments, and 
as to that the weight of the evidence is that they were. The result 
may, therefore, be an unfortunate one for the beneficiaries under the 
will of Mrs. Whitlock, but under the circumstances of this case the 
estate of Mr. White should not be held liable on the theory that the 
investments were originally improper. The law does not require 
infallibility of any trustee. The rule is that a trustee will not be held 
responsible for any losses in the management of the trust property, 
so long as he acted in good faith in the exercise of a fair discretion 
and in the same manner as he would ordinarily do in regard to his 
own property.’’ 


§67. Use of Trust Fund in Trade or Speculation. A testator 
may, by a provision in his will, authorize his trustee to invest the 
moneys of the trust in trade or business. But the authority to make 
such use of the fund must be positive and direct. A provision giving 
the trustee discretion in the matter of investments is not sufficient. In 
the absence of direct and positive authority the use of trust property 
in trade, manufacturing or speculation is regarded as a gross breach 
of trust. 

This rule applies where the trustee or executor merely continues a 
trade or business in which the testator was engagd in his lifetime. 
The duty of the trustee or executor is to close out and liquidate the 
business without unnecessary delay, in the absence of specific authority 
to the contrary. The decisions dealing with the continuance of the 
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decedent’s business were discussed in the article of this series published 
in the March, 1922, issue of the Journal. 

The reason for the rule against using trust funds in trade is that, 
as the primary object of the creation of a trust is ordinarily the 
preservation and perpetuity of the fund until the purposes of the 
trust have been accomplished, this object is necessarily endangered 
and may be entirely defeated by exposing the estate to the perils 
of commercial pursuits, which are always to some extent speculative 
and subject to the hazard of great loss. In re Meyers, 131 N. Y. 400, 
30 N. E. Rep. 135. 

Matter of Hall, 164 N. Y. 196, gives an instance of the investment 
of trust funds in trade. The will creating the trust contained this 
provision: ‘‘I hereby give my said executors and trustees hereinbefore 
named full power to reinvest the proceeds of such sale or other act 
as aforesaid in any security, real or personal, which they may deem 
for the benefit of my estate and calculated to carry out the intention of 
this my last will.’’ 

The trustees invested the sum of $25,000 in the preferred stock 
of a corporation organized to conduct the manufacture and sale of 
umbrellas and formed by the consolidation of several firms. The 
testator himself had been in the umbrella business and in his will 
directed that his business be closed on the first day of July or 
January following his decease. One of the firms, which consolidated to 
form the corporation, in which the money was invested, was that of 
one of the trustees. The testator had been a partner in that firm 
at the time of his death. The new corporation had no real estate or 
plant. The preferred or debenture stock was issued for the supposed 
good will of the consolidating firms. After doing business for a short 
time the corporation failed and two-thirds of the $25,000 investment 
was lost. 

It was held that the trustees were liable to one of the beneficiaries 
who did not consent to the investment. 

““We concede,’’ said the court, ‘‘that under the terms of the will 
the trustees were given a discretion as to the character of the invest- 
ments they might make, and that they were not limited to the invest- 
ments required by a court of equity in absence of any directions from 
the testator. * * * The range of so-called ‘legal securities’ for the 
investment of trust funds is so narrow in this state that a testator may 
well be disposed to grant to his executors or trustees greater liberty 
in placing the funds of the estate. But such a diseretion in the 
absence of words giving a greater authority should not be held to 
authorize investment of the fund in new speculative or hazardous 
ventures. If the trustees had invested in the stock of a railroad, 
manufacturing, banking or even business corporation, which, by its. 
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successful conduct for a long period of.time, had achieved a standing 
in commercial circles and acquired the confidence of investors, their 
conduct would have been justified, although the investment proved 
unfortunate. But the distinction between such an investment and the 
one before us is very marked. Surely there is a difference in mean- 
ing between a government bond and the stock of an Alaska gold mine 
and the fact that a trustee is not limited to one does not authorize 
him to invest in the other.”’ 

In Penn v. Folger, 182 Ill. 76, 55 N. E. Rep. 192, the testator left 
400 shares of the stock of the National Bank of Vandalia in trust for 
certain purposes. In his will he provided: ‘‘I would advise that it 
be kept as stock in the bank so long as the bank may hold an existence 
as such and then seek other investment.’’ 

Because of the executor’s death or disqualification one Brown was 
appointed administrator with the will annexed. By virtue of this 
appointment Brown succeeded to the duties and powers of the executor, 
but he did not thereby become authorized to carry out the trusts 
created in the will. Nevertheless, he proceeded to execute the trust 
with reference to the bank stock. 

The bank later surrendered its national charter and the stock- 
holders organized a banking partnership under the name Bank of 
Vandalia. In this partnership Brown invested the $40,000 represented 
by the 400 shares of stock. 

He was held personally liable for the loss arising out of the invest- 
ment. ‘‘A trustee will not be protected,’’ said the court, ‘‘in investing 
trust funds unless he invests in government or real estate securities, or 
other securities approved by the court, to which he is accountable. 
A trustee should not invest the money of others in his eare in the 
stock or shares of any private corporation, nor has he any right to 
employ trust funds in a private business, and thereby subject them to 
the fluctuations of trade, even though such investment is approved by 
his own judgment, and is made with honest intent. It is the duty of 
a trustee to make investment of trust funds in real estate securities or 
government securities, whether of the national or state government, or, 
if he is acting under the direction of a court, to select stich securities. 
as the court approves of.’’ 

In a New Jersey case, Wieters v. Hart, 68 N. J. Eq. 796, 64 Atl. 
Rep. 1135, it appeared that Hart, the defendant, was the physician, 
confidential friend and adviser of the plaintiff, a Miss Wieters, from 
whom he received $15,000, to be held in trust for her benefit. He 
used some of the money to pay bills for her; some he appropriated to 
his own use, and some he invested in a farm, and in machinery, stock 
and implements for operating it, taking title to the farm in the name 
of Miss Wieters. Hart conducted the farm as though it were his own,, 
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operating it at a loss. Miss Wieters mortgaged the farm for $2,200, 
Hart receiving the proceeds. Finally, Miss Wieters took possession of 
the farm and sold the stock, implements and machinery, and demanded 
an accounting from Hart. It was held that the trustee was chargeable 
with the original $15,000 with interest, and the $2,200 raised on 
mortgage, with interest, but not with the income from the farm; and 
that he was entitled to credit for the cost of the farm and permanent 
improvements as of the time Miss Wieters took possession, and for the 
moneys realized from the sale of the stock, machinery and implements, 
and also for all moneys paid to her or for her use, not including any 
expenses of operating the farm. 

Speaking of the trustee, the court said: 

‘‘His management of the trust calls for the severest condemna- 
tion. His duty was plain and simple, and that was to invest the 
fund in safe, interest-bearing securities, and not to put the fund at 
the risk of a business which all the evidence shows was of a precarious 
and uncertain character in 1891. If he did not know it, the slightest 
inquiry of those engaged in a like enterprise at that date would 
have put him in possession of the situation. 

‘Tt is clear, from the testimony, in this cause that the defendant 
eonducted the farming business in the most careless manner, and 
without the slightest regard to the interest of the trust in his charge; 
his acts, as disclosed, show that he treated the business practically as 
his own, buying and selling as he chose, taking the proceeds from the 
farm, in many instances, for his personal use, and, so far as we can 
discover, never pretending to account for it. * * * From the very 
outset, it was painly manifest that the business was a losing venture, 
and even though justified in embarking in the enterprise, it was his 
duty, as a prudent man, as soon as he discovered the business was 
being conducted at a loss, to discontinue it and make the loss as small 
as possible.’’ 

There have been cases, wherein it has appeared that a trustee has 
used trust funds to speculate in stocks on a margin account. Where a 
loss oceurs through such a transaction it is evident from what has 
already been said concerning the obligations of a trustee that the 
trustee is personally liable. 

And, what is more, the stock brokers handling the account are 
also liable; where they have knowledge of the trust character of the 
fund. It was so held in the case of Steele v. Leopold, 135 N. Y. App. 
Div. 237. (See the October, 1922, issue of the Journal, page 748.) 

The same conclusion was reached in the case of Rice v. Halsey, 156 
N. Y. App. Div. 802. 142 N. Y. Supp. 58. 

In this case, it appeared that John Rice created a trust fund, the 
income to be paid to him during his life and the principal to be paid 
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to his wife after his death. The trust agreement reserved to Rice the 
right to ‘direct the ‘‘investment’’ of the trust fund. 

It further appeared that Drohan, the trustee, deposited bonds of 
the value of $7,641.25 with the defendant brokers for safe-keeping. 

The bonds were later sold and, with the knowledge and approval of 
the trustee, Rice began to speculate in the purchase and sale of bonds 
through the defendants. At the time of Rice’s death, the fund was 
nearly depleted. It was held that the authority to invest, reserved by 
Rice, did not permit him to speculate. A judgment in favor of the 
trustee and brokers was reversed and a new trial ordered. 

Even where a trustee is merely continuing a speculative account 
earried by the decedent in his lifetime, he exposes himself to personal 
liability. In re Hirsch’s Estate, 101 N. Y. Supp. 893, Aff’d., 188 N. 
Y. 584. 

The testator here left the bulk of his estate in trust for the 
benefit of his widow and children. 

By a codicil executed in a few days before his death, the testator 
authorized his executors to invest and keep invested his said estate 
‘‘in any securities or other forms of investment which they, in their 
discretion, shall deem proper or advisable, irrespective of the law gov- 
erning investments by executors and trustees.’’ 

The will named the testator’s widow and one Jones as executors 
and trustees. 

Prior to his death, the decedent had purchased a large amount of 
stocks through various brokers on margin. After the death of the 
decedent, the stocks so purchased, having declined in value, Jones 
borrowed about $54,000 on behalf of the estate, which sum, together 
with other moneys of the estate, aggregating in all about $77,000, he 
deposited with the stock brokers as margin to secure these speculative 
accounts. The stocks, representing these accounts having further 
depreciated in value, were sold, from which sale there was realized about 
$25,000. The estate thus sustained a loss of all the moneys on deposit 
at the testator’s death with the brokers as margin and also about 
$52,000 of the property of the estate which had been deposited as 
additional margin by Jones as executor. 

A petition to revoke the letters testamentary issued to Jones, as 
executor, was sent to a referee. The referee found that the executor 
‘‘has wasted and improperly applied the money and other assets in 
his hands, has invested money in securities unauthorized by law, and 
has improvidently managed and insured the property of the said 
estate committed to his charge.”’ 

Jones was accordingly removed as executor and trustee. 

In affirming the decree revoking his letters, the court said: ‘‘ Neither 
the referee nor the surrogate charges the appellant (trustee) with 
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bad faith or any personal dishonesty in his relations to the trust estate, 
and it is sufficient to say that we see no evidence to justify such a 
charge. That the appellant fully believed that his investments of the 
property in the estate to continue these stock speculations commenced 
by the testator before his death was for the benefit of the estate, 
and would result in saving it from considerable loss that was shown 
by the condition of the account at the time of the death of the 
testator, may be fully conceded, as I think it is fairly established by 
the evidence. When the question of a continuance by the executors 
and trustees of an estate of such a speculation is considered from a 
legal standpoint, it is clear, I think, that it is authorized. The 
situation that existed at the death of the testator was that he had 
purchased through several brokers a large amount of stock for which 
he had paid a comparatively small percentage of the purchase price, 
and owed the brokers the balance. We may assume that this stock 
became the property of the testator, and that he owned the stock 
and owed the brokers the purchase price, less the amount he had 
deposited as margin;-the brokers holding the stock as collateral 
security for the payment of the balance of the purchase money. The 
beneficiaries of this estate were the widow and children of the testator. 
An estate was left irrespective of this amount in the hands of the 
brokers, sufficient to afford his widow and children a comfortable 
support. Certainly, common prudence required that such a specula- 
tion should be closed out at the earliest practicable moment, and the 
income from the property secured to the beneficiaries, and not exposed 
to the perils of continuing such a speculation.”’ 

The authority in the codicil to invest in any securities ‘‘the trustees 
might deem proper,’’ afforded no protection. 

On this point, the court said: ‘‘The power thus given to the 
executors was one of investment and would possibly have authorized 
the executors, if they had money of the estate in their hands, to have 
paid up the amount due to the brokers by the testator and taken 
over the stocks which the testator had purchased as investments of the 
trust estate. But that was not done, and was not intended to be done 
by the trustees. They invested none of the property of the estate in 
securities which could be held as constituting the trust estate, but 
continued what was purely a speculation, and exposed the trust estate 
to what actually happened —the loss of a large part of the money 
deposited with the brokers in continuing the speculation. This had 
none of the elements of an investment, but was simply continuing a 
speculation, with which trustees should have nothing to do.”’ 


(To be continued ) 





Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


LIABILITY OF BANK FOR SECURITIES 
STOLEN BY BURGLARS 


Harland v. Pe Ell State Bank, Supreme Court of Washington. 210 Pac. 
Rep. 681 


The plaintiff and others left Liberty Bonds and War Savings 
Stamps with the defendant bank for safe-keeping. Some of the secu- 
rities were kept in safety deposit boxes, located in a vault, for which 
a rental charge was paid. The vault was protected by two thin doors 
of steel, the outer door being the stronger of the two. The balance 
of the securities were kept in a safe in the banking room outside of 
the vault. The safe contained a burglar-proof chest used by the bank 
for the purpose of storing coin and other money used by it in its 
business. The securities were not placed within this chest. The bank 
received no compensation for the safe-keeping of these securities. At 
the close of work one day the cashier neglected to lock the outer door 
of the vault. That night the bank was burglarized. The burglar, 
using explosives, blew off the inner door of the vault and the door 
of the safe, and made off with the securities contained in each. He 
attempted, unsuccessfully, to blow open the door of the burglar-proof 
compartment within the safe, containing the bank’s money. It was 
held that the bank was not liable to the owners of the securities kept 
in the safe. As to such owners, it was a gratuitous bailee and it had 
used reasonable care in the protection of the securities. The bank was 
liable, however, for the securities in safety deposit boxes in the 
vault. This was because of the negligence of its cashier in leav- 
ing the outer door of the vault unlocked. The fact that the burglar 
could have blown open the outer door of the vault had it been locked 
was held to be immaterial. 


Action by M. E. Harland against the Pe Ell State Bank. From a 
judgment for plaintiff as to part of his claim only, both parties appeal. 
Affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 315. 


85 





86 THE BANKING LAW JOURNAL 


E. S. Snelling and John T. Welsh, both of South Bend, and Guy B. 
Groff and William Hatch Davis, both of Spokane, for appellant. 
W. W. Langhorne, of Chehalis, for respondent. 


MITCHELL, J.—The Pe Ell State Bank in conducting its business 
was provided with a vault containing safety deposit boxes for hire and 
also a safe kept in its banking room outside of the vault. The entrance 
to the vault consisted of two thin steel doors, the outer one being thicker 
and stronger than the inner one. The inside door of the vault fastened 
with lock and key, the outer one locked with bolts inside. The safe was 
of medium size, having a thick, fireproof door. The inside of it consisted 
of pigeonholes and a so-called burglar-proof steel chest fastened with a 
combination lock. The bank had received certain United States Liberty 
Bonds and War Savings Stamps, the property of Leander Crosette and 
Albert Meade, that were kept in safety deposit boxes, the rentals for 
which were paid by them. It had also received certain United States 
Liberty Bonds, the property of M. E. Harland, Gus Papas, and Ward 
Carper, that were kept in the bank’s safe, without compensation. At 
the close of work one day the cashier of the bank, who had the active per- 
sonal management of it, left the banking room without locking or fasten- 
ing the outer door of the vault. That night the bank was burglarized. 
The outer door of the vault was opened, uninjured, and the inner door 
was blown open. The outer door of the safe was blown off, and the 
combination lock of the steel money chest in the safe was blown off with- 
out that door being opened. The contents of the chest were not dis- 
turbed. The bonds and stamps of the parties mentioned, together with 
similar instruments and securities belonging to other persons, including 
the bank, were carried away, and have not been recovered. This action 
followed, in which Harland in his original right as to his bonds and as 
assignee of Crosette, Meade, Papas, and Carper sued the bank to recover 
the value of the bonds and stamps, together with interest. Findings of 
fact, conclusions, and judgment were entered in favor of the plaintiff for 
the bonds and stamps taken from the vault, but against him as to those 
taken from the safe. Each party has appealed from that portion of the 
judgment against him. 

We consider the bank’s appeal first. Noticing the terms of the writ- 
ten assignments to the plaintiff by Crosette and Meade, the bank con- 
tends that the bonds and stamps were attempted to be assigned, and that 
they could not be assigned or transferred according to the terms of an 
act of Congress and administrative regulations thereunder of the Secre- 
tary of the Treasury of the United States. Upon oral argument the point 
was waived as affecting the bonds. However, as to both, a fair under- 
standing of the words of the assignments sustains the findings of the 
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trial court that they were made for ‘‘suit and collection’’. We have no 
doubt the bank is fully protected, the beneficial owners respectively hav- 
ing testified at the trial in support of the assigned causes of action. 

The principal contention on the appeal arises over the findings and 
conclusions on the merits. It fairly appears from all the testimony that 
the door to the safe was a greater obstacle to the success of a burglar 
than the inner door of the vault and than the outer door of the vault 
would have been had it been locked. Therefrom it is heartily insisted 
by the bank that if the outer door of the vault had been locked it would 
have afforded no efficient protection against the burglar, and that there- 
fore the failure of the bank to lock the outer door of the vault did not 
constitute negligence for which it is liable for the theft of the securities 
taken from the vault. If so, then, had the bank carelessly left both doors 
of the vault unlocked or wide open, the loss of the valuables therein at the 
hands of the burglar would have created no liability against the bank 
because the burglar had demonstrated his superior ability by blowing off 
the door to the safe. The rule would apply in the case of a score of 
safes and vaults at the same place, the doors of all but the strongest left 
open, if a burglar sueceeded in opening the strongest one of the lot. The 
contention is faulty. The proper rule is, did the act of the bank in leav- 
ing the vault door unlocked constitute want of due care, such as a pru- 
dent man would take under similar circumstances of his own property, 
that caused or permitted or contributed to cause or permit the burglary. 

In the case of Memphis R. R. Co. v. Reeves, 10 Wall, 176, 19 L. Ed. 
909, the court said: 


‘‘Tt is not necessary for him [the bailee] to prove that the cause was 
such as releases him, and then to prove affirmatively that he did not con- 
tribute to it. If, after he has excused himself by showing the presence of 
the overpowering cause, it is charged that his negligence contributed to 
the loss, the proof of this must come from those who assert or rely on it.’’ 


In the case of Hunter v .Ricke Bros., 127 Iowa 108, 102 N. W. 826, 
it was said: 

‘‘And when the presumption which obtains contemporaneous with ' 
the injury or loss, and which, as in this ease, is solely relied upon in chief, 
is overcome by a showing that such injury or loss occurred through the 
operation of forces not within the control of the bailee, the case must be 
at an end, unless he who complains shall go farther, and either disprove 
the asserted cause of loss, or make it apppear that a want of ordinary 
care on the part of the bailee co-operated with such destroying cause’’— 
citing cases. 


Van Zile, Bailments (2d Ed.) concludes Section 204, devoted to ‘‘the 
question summed up and the rule settled,’’ by quoting from Claflin v. 
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Meyer, 75 N. Y. 260, 31 Am. Rep. 467, so often cited by this and other 
courts, as follows: 

‘‘Applying these principles to the present case, we must hold that 
when it appeared, as it did, that the goods were taken from the defend- 
ant’s warehouse by a burglarious entry thereof, the plaintiffs should 
have shown that some negligence or want of care, such as a prudent 
man would take under similar circumstances of his own property, caused 
or permitted or contributed to cause or permit that burglary.’’ 

The cases and authority cited are in harmony with our case of Fire- 
stone Tire & Rubber Co. v. Pacific Transfer Co. (Wash.), 208 Pae. 55, 
wherein, among other things, we said: 


‘*Tf, on the contrary, when the fact of the theft was disclosed, the 
burden rested on the respondent |bailor] to show such negligence of the 
appellant | bailee] as contributed to the theft, then the judgment must be 
reversed, because it failed to produce such proof.’’ 


And, while these authorities pertain primarily to the burden of proof, 
they show that the burden relates to some act of negligence on the part 
of the bailee that contributed to the loss complained of so as to fix 
liability upon the bailee. 

In this view of the law we think the evidence in this case shows lia- 
bility on the part of the bank for the bonds and stamps stolen from the 
vault. 

Concerning the plaintiff’s cross-appeal a different situation is pre- 
sented. As to those bonds the bank was a gratuitous bailee. The safe 
in which they were kept was shown to have been the safest place in the 
bank. The customers were familiar with the banking room and building, 
and the means provided for the safe-keeping of valuables. In the same 
part of the safe in which the bonds in question were kept the 
bank had a quantity of its own property, consisting of notes, mortgages, 
government bonds as collateral, and other instruments, all of which were 
taken with those involved in this action. Contention is made that it was 
the duty of the bank to have kept the bonds in the inner so-called burglar- 
proof chest in the safe, but the testimony shows that it was designed and 
used for the purpose of storing the silver and gold coin and other money 
of the bank used in its business, and that the capacity of the chest was 
insufficient for that purpose much of the time. It satisfactorily appears 
that the bank exercised reasonable care as to the place in which the prop- 
erty was kept and in the care it gave to it while it was in its custody. The 
bank gave to the bonds not only the same care it did to similar property 
of its own, but also that care which we think the circumstances required, 
and which an ordinarily prudent person, in the situation of the bank, 
would bestow on his own property of the same character. 6 C. J. Bail- 
ment, p. 1125, § 65. 

The judgment is in all respects affirmed. 
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WHERE PROTEST OF FOREIGN BILL NOT 
REQUIRED 


Ellenbogen v. State Bank, New York Supreme Court, Appellate Term. 
197 N. Y. Supp. 278 


Protest of a draft drawn in New York on a bank in a foreign coun- 
try is unnecessary where it appears that the drawer of the draft had 
no moneys on deposit with the drawee and, therefore, had no right to 
expect or require that the drawee would pay it. 


Action by Meyer Ellenbogen against the State Bank. From a judg- 
ment dismissing the complaint, plaintiff appeals. Reversed, and new 
trial ordered. 

Argued November term, 1922, before GUY, BIJUR, and DELE- 
HANTY, JJ. 

Jacob Manheim, of New York City, for appellant. 

Max Silverstein, of New York City, for respondent. 


GUY, J.—Plaintiff sued to recover $1,650 on a draft drawn by de- 
fendant to the order of plaintiff’s agent upon the Polish National Loan 
Bank, Lublin, for the equivalent in Polish money of that sum. The 
complaint alleges that the check was duly presented to the bank at 
Lublin, that payment was duly demanded, and the bank refused payment 
for the reason that the defendant had no moneys on deposit in the bank 
with which to pay the check. 

The trial court dismissed the complaint, because it was not pleaded 
that the draft was protested, citing Section 260 of the Negotiable Instru- 
ments Law (Consol. Laws, ¢. 38), which provides that a foreign bill of 
exchange, appearing on its face to be such, which is dishonored for non- 
payment, must be duly protested for non-payment, and that if it is not 
so protested the drawers and indorsers are discharged. But Section 185 
of the statute provides that notice of dishonor is not required to be given 
to the drawer, if the drawer has no right to expect or require that the 
drawee or acceptor will honor the instrument; and under Section 267 
protest (which is only required in the case of foreign bills of exchange) 
is dispensed with by any circumstances which would dispense with no- 
tice of dishonor. Further, under Section 139, presentment for payment 
is not required, in order to charge the drawer, where he has no right to 
expect or require that the drawee or acceptor will pay the instrument. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 975. 
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It follows that neither presentment nor notice of dishonor was neces- 
sary in the light of the facts pleaded by plaintiff, and therefore pro- 
test was not required. The rule is the same at common law. Legge v. 
Thorpe, 2 Campb. 310; Brush v. Barrett, 82 N. Y. 400, 37 Am. Rep. 569; 
Harness v. Davies County Savings Association, 46 Mo. 357. 

Judgment reversed, and a new trial ordered, with costs to appellant 
to abide the event. All concur. 


DRAWEE BANK LIABLE IN PAYING CHECKS 
PAYABLE TO FICTITIOUS PAYEES 


Hackensack Trust Co. v. Hudson Trust Co., New York Supreme Court, 
Appellate Term. 197 N. Y. Supp. 158 


The treasurer of a corporation, which kept its deposit in the 
plaintiff trust company, had practically sole charge of its affairs and 
was authorized to sign checks against its account. Such checks were 
countersigned by the president to satisfy the rules of the trust com- 
pany. The treasurer drew three checks, payable to persons to whom 
the corporation owed no money and who had no interest in the 
checks, and they were countersigned by the president. The treasurer 
indorsed the payees’ names on the checks and deposited them in his 
individual account in the defendant trust company, which collected 
them. It was held that the checks were payable to bearer under § 9 
(28) of the Negotiable Instruments Law, which provides that an in- 
strument is payable to bearer ‘‘when it is payable to the order of a 
fictitious or non-existing person, and such fact was known to the 
person making it so payable.’’ The defendant bank, therefore, gained 
good title to the checks, and the plaintiff trust company was not en- 
titled to recover the money which it had paid on them. 


Action by the Hackensack Trust Co. against the Hudson Trust Co. 
From a judgment entered in favor of plaintiff on a trial before the court, 
a jury trial having been waived, defendant appeals. Reversed, and com- 
plaint dismissed. 

Argued November term, 1922, before GUY, BIJUR, and DELE- 
HANTY, JJ. 

Holm, Whitlock & Searff, of New York City (Clifford H. Owen, of 
New York City, of counsel), for appellant. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 386. 
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Wurts & Kilburn, of New York City (William H. Wurts and James 
B. Kilburn, both of New York City, of counsel), for respondent. 


DELEHANTY, J.—This action was brought for money had and 
received upon the ground of an alleged mistake of fact, in that the plain- 
tiff believed certain indorsements on three checks drawn upon the plain- 
tiff were genuine, whereas they were forgeries. Most of the facts were 
stipulated, and it was undisputed that, as stated by the court below in 
its opinion : 


‘‘One Wallace was treasurer and manager and practically in sole 
charge of a corporation, named Cosmofotofilm Company, Inc., the stock 
ownership of same being mainly in one Cromelin, the president.’’ 


Wallace, thus having practically sole charge of the corporation, and 
full authority to draw checks, made out the three checks in question, 
drawn upon the plaintiff trust company, with which the corporation had 
an account, and made them payable to three different individuals to 
whom the said corporation did not owe any money and who had no inter- 
est in the checks. Thereupon, after obtaining the counter signature of 
the president, the said Wallace indorsed the names of the several payees 
upon the checks and deposited them in his private bank account with the 
defendant trust company, who received them with no notice of any de- 
fect and collected the proceeds from the plaintiff trust company, which 
now seeks to recover the amount thereof from the defendant. This court 
has already held that the first defense pleaded, which is practically the 
same as the third defense, is sufficient in law upon the face thereof. 
Hackensack Trust Co. v. Hudson Trust Co. (Sup.), 189 N. Y. Supp. 36. 

The learned justice in his opinion below concedes that the authori- 
ties relied upon by the defendant would be controlling, were it not for 
the fact that, in the opinion of the learned justice, Wallace was not the 
drawer of the checks, but that the corporation itself was the drawer of 
the checks, and therefore did not draw the checks to the order of ficti- 
tious persons within the meaning of the law. The court below, in ar- 
riving at its decision, erroneously assumed that a by-law of the corporation 
required the signatures of two officials of the company. As a matter of 
fact, however, the president of the company merely testified that he 
signed the checks as president, ‘‘because the signatures of two officers 
were required at the Hackensack Trust Co.’’ As this requirement was 
solely for the protection of the plaintiff trust company, and not for the 
protection of the corporation, I am of the opinion that, as it was con- 
ceded that Wallace had practically sole charge of all the corporation’s 
business as manager, and as he drew the checks and put them in circula- 
tion with full authority, his acts and intent must be deemed the act and 
intent of the corporation, just as the act of the cashier of the bank in the 
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ease of Phillips v. Mercantile Nat. Bank, 140 N. Y. 556, 35 N. E. 982, 23 
L. R. A. 584, 37 Am. St. Rep. 596, was deemed to be the act of the bank, 
even though he defrauded the bank, and that if he abused his authority 
and robbed his bank, the bank was estopped from denying the validity 
of his act. 

In the instant case the president, as chief owner of all the stock of the 
corporation, had given this sweeping control and management of the 
affairs of the corporation to Wallace, and paid no attention whatever to 
its affairs, except merely to sign checks sent to him for signature in 
another building, which he did as a matter of form to satisfy the plain- 
tiff trust company and in full reliance upon the integrity of Wallace. 

It follows, therefore, under well-settled rules, that when checks are 
thus made payable to persons having no interest in them, and with no 
intention to deliver the checks to them, it is the same as if they were 
made payable to fictitious persons, and under Section 9 of the Negotiable 
Instruments Law (Consol. Laws, ¢. 38) they must be deemed to have 
been payable to bearer, and the defendant, therefore, obtained a good 
title, and there can be no recovery in this action. Coggill v. American 
Exe. Bank, 1 N. Y. 113,'49 Am. Dee. 310; Phillips v. Mereantile Nat. 
Bk, 140 N. Y. 556, 35 N. E. 982, 23 L. R. A. 584, 37 Am. St. Rep. 596; 
Trust Co. of America v. Hamilton Bank of New York, 127 App. Div. 515, 
112 N. Y. Supp. 84. 

The judgment should be reversed, with $30 costs, and the complaint 
dismissed on the merits, with costs. All concur. 





PAYEE OF CHECK AS HOLDER IN DUE COURSE 


Drumm Construction Company v. Forbes, Supreme Court of Illinois, 
137 N. E. Rep. 225 


One Lamberton owed the defendant money. He obtained a check 
from the plaintiff, payable to the defendant’s order, by falsely 
representing that the check would be delivered to the defendant in 
payment for an automobile to be sold by the defendant to the 
plaintiff. The defendant received the check in good faith, with 
no knowledge of the contract concerning the sale of the car, and 
collected the proceeds. The plaintiff brought suit to recover back 
the amount of the check. It was held that the defendant was a 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 410. 
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holder in due course within the provisions of the Negotiable In- 
struments Law and, as such, entitled to retain the proceeds of the 
check. (Note: There are decisions to the effect that a payee can- 
not be a holder in due course in Iowa, Missouri, Oregon and 
Washington. ) 


Action by the Drumm Construction Company against George S. 
Forbes. From a reversal by the Appellate Court of a judgment for 
plaintiff in the municipal court, plaintiff appeals. Judgment of Ap- 
pellate Court affirmed. 

Church, Haft & Robertson, of Chicago, for appellant. 

Tenney, Harding & Sherman, of Chicago (Harry A. Parkin and 
Mack C. Wylie, both of Chicago, of counsel), for appellee. 


CARTER, J.—This is a proceeding with reference to a judgment 
for $950 entered in the municipal court of Chicago in favor of ap- 
pellant, the Drumm Construction Company, against appellee, George 
S. Forbes, tried in that court without a jury. The Appellate Court 
reversed the finding of the trial court, and on a certificate of im- 
portance granted by the Appellate Court the case has been brought 
here by appeal. 

There seems to be no dispute as to the facts. Some time in July, 
1917, one Lamberton, who was an automobile salesman, proposed to 
Forbes that, if Forbes would loan him some money, they could both 
make considerable profit in buying automobiles from young men 
drafted for the war who wished to turn their cars into cash quickly 
and at reduced prices and Lamberton could sell the cars at an advance. 
It appears that Lamberton told Forbes that, if Forbes would loan 
him $450, they could each make about $950 out of the transaction. 
Forbes testified that he told Lamberton the proposition looked all 
right to him, and gave him the $450, and took back a note from him 
for $950, secured by chattel mortgage on Lamberton’s car; that when 
the note became due Lamberton gave Forbes a check for that amount; 
that the check came back from the bank marked, ‘‘Not sufficient 
funds’’; that, on having his attention called to that faet, Lamberton 
gave Forbes another check, telling him, if he would put it through 
again, it would be honored, but it again came back indorsed, ‘‘Not 
sufficient funds.’’ Forbes testified that he then consulted an attorney 
and together they ealled on Lamberton at the automobile salesroom 
where he was employed and asked for payment, and that Lamberton 
said : 


“Tf you will wait here for a few minutes, I will have a check from 
the Drumm Manufacturing Company, and with it I will pay you in 
full.’’ 
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It also appears that in January, 1919, Lamberton proposed to 
Harold A. Drumm, president of the appellant company, that he could 
secure for Drumm a used Essex automobile from Forbes for $950 and 
the proceeds from a small car Lamberton was selling for Drumm, 
Drumm agreed to the proposition, and on being telephoned to by 
Lamberton went to Lamberton’s office in the automobile establishment 
and gave him a check on a Chicago bank for $950, signed by the ap- 
pellant company, dated January 24, 1919, and payable to the order 
of Forbes. It appears that Drumm came into the salesroom while 
Forbes and his attorney were there, and that both the latter saw him 
come in and give Lamberton a check, and that immediately thereafter 
Lamberton came to Forbes and handed him the check, and said, ‘‘The 
gentleman whom you just saw with me was Mr. Drumm, and he gave 
me this check,’’ and he thereupon turned the check over to Forbes, 
and received back from Forbes his note and chattel mortgage. After- 
wards the check was indorsed by Forbes and he received the money 
on it. Drumm testified that he never received the car from Lamberton. 

The evidence shows that Drumm was president of the appellant 
company, which is engaged in the general contracting business in 
Chicago, and that Forbes was a broker on the Board of Trade of 
Chicago, and at the time of the above transactions they had never 
met. Drumm testified that he called at Forbes’ office in Chicago 
several times, but failed to find him; that he finally found him in 
May, 1920, and Forbes stated to him that there was no proposition to 
sell the Essex car to Drumm, but the check was for a debt owed by 
Lamberton to him. After this interview with Forbes, Drumm com- 
menced this action in the municipal court. 

Section 52 of the Illinois Negotiable Instrument Act provides: 


‘‘A holder in due course is a holder who has taken the instrument 
under the following conditions: 

‘‘1. That the instrument is complete and regular upon its face. 

‘‘2. That he became holder of it before it was overdue, and with- 
out notice that it has been previously dishonored, if such was the 
fact. 

‘*3. That he took it in good faith and for value. 

‘4, That at the time it was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ 

2 Hurd’s Stat. 1921, p. 2166. 


Appellant contends that Forbes was not a ‘‘holder in due course’’ 
that the statute states that to constitute such a holder the instrument 
must have been ‘‘negotiated to him’’; that section 30 of said act 
states that: 
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‘‘An instrument is negotiated when it is transferred from one 
person to another in such manner as to constitute the transferee the 
holder thereof; if payable to bearer, it is negotiated by delivery; 
if payable to order, it is negotiated by the indorsement of the holder, 
completed by delivery.”’ 


The argument is that as the check was made payable to Forbes, 
and handed by Lamberton to Forbes, it was not ‘‘negotiated,’’ as the 
term is used in the statute. Section 57 of said act provides that ‘‘a 
holder in due course holds the instrument free from any defect of title 
or prior parties, and free from defenses available to prior parties 
among themselves,’’ with certain exceptions. The act, in using the 
term ‘‘holder in due course,’’ used it as an equivalent for the old 
expression, ‘‘bona fide holder for value without notice.’’ 8 Corpus 
Juris, 464. The act, in so far as it defines a holder in due course, 
does not change the common-law rule as to who is a bona fide holder, 
except, perhaps, by eliminating the requirement that the transfer 
must be in the regular course of business. 8 Corpus Juris, 465. See- 
tion 58 of the act provides that: 


‘‘In the hands of any holder other than a holder in due course, a 
negotiable instrument is subject to the same defenses as if it were 
non-negotiable.’’ 


There is some conflict in the authorities construing Negotiable 
Instrument Acts similar in all material respects to the Illinois act as 
to whether the payee in a negotiable instrument may be a holder in 
due course. ‘‘At common law it was held that a payee may be a 
holder in due course, although ordinarily he is not a bona fide holder, 
even where made payee as an agent of the real creditor.’’ 8 Corpus 
Juris, 468. See, also, on this point, 3 R. C. L. 1031, to the same 
effect. In Iowa, Missouri, Oregon and Washington the courts of those 
states have held that a payee is not a holder in due course under 
their statutes. On the other hand, it has been held in Alabama, Mas- 
sachusetts and New York that a payee may be a holder in due course. 
It has also been so held in Pennsylvania. 8 Corpus Juris, 469, 470. 
In Redfield v. Wells, 31 Idaho, 415, 173 Pac. 640, the court says: 


‘‘We are of the opinion that a consideration of the different pro- 
visions of the Negotiable Instrument Act, and particularly a careful 
application of the definition of the expressions ‘holder,’ ‘holder in due 
course,’ and ‘negotiate,’ contained in the act, requires us to hold that 
a payee of a negotiable instrument may become a holder thereof in 
due course. The better reasoned authorities support this view.’’ 


See to the same effect, Boston Steel & Iron Co. v. Steuer, 183 Mass. 
140, 66 N. E. 646, 97 Am. St. Rep. 426; National Investment Co. v. 
Corey, 222 Mass. 453, 111 N. E. 357. 
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In a late work on Negotiable Instruments the author says: 


‘‘If a payee cannot be a holder in due course the universal mer- 
eantile custom and the overwhelming weight of authority have been 
upset by the act, and the bona fide payee of a bill of exchange re- 
mitted to him by a buyer of goods cannot recover against the drawer if 
the remitter has procured the bill from the drawer by fraud. But 
no such construction of the act is warranted.’’ Brannan on Neg. Inst. 


(3d. Ed.) § 14. 


The author then cites authorities from various jurisdictions holding 
to the same effect, among others, Goldberg v. Lewis, 191 Ala. 356, 67 
South. 839, L. R. A. 1915F, 1157, where, after a full discussion of the 
authorities in review of all the cases, English, Canadian, and Ameri- 
can, the conclusion is reached that under the act a payee may be a 


holder in due course. This would seem to be in accordance with the 
ruling of this court under such circumstances in Mix. v. National 
Bank of Bloomington, 91 Ill. 20, 33 Am. Rep. 44, where this court 
held that the indorsee of a promissory note before its maturity, tak- 
ing it as payment or security for a pre-existing debt, shall be deemed 
a holder for a valuable consideration in the ordinary course of trade 
and shall hold it free from latent defenses on the part of the maker. 
See, also, as to the same line of reasoning, Worcester Nat. Bank v. 
Cheeney, 87 Ill. 602. 

The check here in question was complete when Forbes received it 
from Lamberton, and there was nothing in the character of the in- 
strument to charge him with knowledge of any infirmity or put him 
on inquiry. It is clear from the facts disclosed in the record that 
Forbes became the holder of the check in good faith and for value, 
and without any actual knowledge of any infirmity and therefore by 
the weight of authority and sound reasoning the check in his hands 
was not subject to any of the defenses claimed by appellant. Moreover, 
we think a recovery cannot be had, because of the well-known rule 
that where there are two innocent parties in the case, the one who 
puts it in the power of a third party to commit the act causing it 
must bear the loss. Otis v. Gardner, 105 Ill. 436; Hemstreet v. Bur- 
dick, 90 Ill. 444; Mason v. Bauman, 62 Ill. 76. Assuming, as appears 
to be the case from the record, that Drumm and Forbes were both 
acting in good faith, and that the fraud was perpetrated by Lamber- 
ton, who as the agent of Drumm gave the check to Forbes, the loss 
as between these two innocent parties, under the authorities, must rest 
upon Drumm, because of the fact that his act in giving the check to 
Lamberton in the manner that he did made the fraud possible. 

‘In view of our conclusion on the points already discussed, it is. 
unnecessary to consider the other questions raised in the briefs. 

The judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 
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BANK PURCHASING NOTE WHICH PAYEE 
AGREED TO “HOLD BACK” 


Dimock State Bank v. Boehnen, Supreme Court of South Dakota. 
190 N. W. Rep. 485 


The defendant delivered his note in payment for a share of 
corporate stock. The payee agreed to ‘‘hold the note back’’ for 15 
or 30 days and to take the stock back in a certain contingency. The 
plaintiff bank purchased the note with knowledge of these facts. 
In an action by the bank against the defendant maker, a verdict 
was directed for the bank. On appeal, it was held that the ques- 
tion whether the note had been delivered conditionally, in which 
event the bank would not be entitled to recover, should have been 
submitted to the jury. The judgment was reversed and a new trial 
granted. 


Action by the Dimock State Bank against Leo J. Boehnen. Judg- 
ment for plaintiff, and defendant appeals. Reversed and new trial 
ordered. 

H. G. Giddings, of Mitchell, for appellant. 

Spangler & Wire, of Mitchell, for respondent. 


SHERWOOD, J.—On October 20, 1917, one Fred Gross, a stock- 
holder in Dimoeck Rochdale Company, together with an agent of that 
company, secured from Leo J. Boehnen an application for one share of 
the company’s stock, together with Boehnen’s promissory note for the 
sum of $105, dated October 20, 1917, payable on or before December 1, 
1918, to Dimoeck Rochdale Company, at Dimock, 8. D. Dimock Roch- 
dale Company was apparently a local co-operative store corporation. 
November 1, 1917, Dimock State Bank, through its cashier, J. U. Stei- 
chen, purchased this note from Dimock Rochdale Company, with 66 
other notes, and paid for same. Suit was brought on this note. The 
case was tried to a jury, and after both sides had offered evidence and 
rested, plaintiff moved for a directed verdict, which was granted. 
Judgment entered, and defendant appeals. 

Defendant in his answer alleged in substance and effect, and now 
contends, that he executed the note and application and delivered them 
to the agent of Dimock Rochdale Company under an oral agreement, 
and not otherwise, that such note and application should not be 
effective for 15 or 30 days, and if within that time he traded his farm 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 297. 





98 THE BANKING LAW JOURNAL 


and decided to remove from Dimock the note should be canceled and 
returned to him; that within 6 days after so delivering said note he 
traded his farm and decided to move from near Dimock, and so 
notified the secretary of Dimock Rochdale Company and demanded 
his note; and that, if plaintiff bought said note, he bought it with full 
notice and knowledge of all such facts. 

The testimony is very brief, and shows that one Gross, a stock- 
holder, with another person who was an agent of Dimock Rochdale 
Company, came to defendant’s farm near Dimock on the 20th day of 
October, 1920, and solicited him to buy a share of stock in the com- 
pany; and plaintiff testified the following conversation occurred: 


**T told them I was trading this farm that I was living on for a half 
section, and if I made that deal I would not do any trading at Dimock. 
If I did move, I would not want the stock at all. They said I might 
as well sign up, and if I did stay it would benefit me, and if I made 
this deal they would take it back. They agreed to hold the note back 
15 or 30 days, * * * * until they seen whether I made this deal or 
not. * * * I told them I would sign under these conditions, and I 
did sign right after that talk.’’ 


The witness then says he drove to Mitchell the next day after 
signing the note, and traded for land five miles west; and that on the 
24th or 25th of October he notified Steichen, cashier of Dimock 
State Bank, that he had signed this note, and the conditions under 
which he had signed it, and notified Mr. Steichen not to buy the 
note, as he (Boehnen) did not intend to pay it. On the same day 
he notified Henry Kirkenbeck, secretary of the Dimock Rochdale 
Company, that he signed the note on condition that, if he moved 
away, he would not take the stock, and of the other conditions under 
which he signed the note, and that he expected them to keep their 
agreement. 

Gross, a witness for plaintiff, on cross-examination testified : 


‘‘Before Boehnen signed, the salesman told him he would hold the 
note up for a while. * * * I do not remember how long the sales- 
man said he would hold the note.’’ 


Steichen bought the note November 1, 1920, but denied any talk 
with defendant, or any notice or knowledge of any defense until after 
he had bought the note. 

The word ‘‘hold’’ means to retain or keep and the phrase ‘‘hold 
the note back’’ means to keep or retain the note. Loyd v. Powers 
et al., 4 Dak. 62, 22 N. W. 492; 21 Cye. 438. And one of the mean- 
ings of the word ‘‘take”’ is: 


‘““To revoke; retract; as to take back one’s promise.’’ Webster’s 
New International Dictionary, p. 2107. 
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: Fairly interpreting the rather peculiar language in which this 
testimony is given, plaintiff says Gross and the company’s other 
agents agreed, if he would sign and deliver to them the note and 
application for stock they would keep them for 15 or 30 days, and 
if within that time plaintiff traded his farm for another his promise to 
take the stock and give the note would be revoked or retracted. 
Under this agreement the note was not to be delivered as a note in 
any event for 30 days, and not at all if defendant traded his farm 
within 30 days and decided to remove from Dimock. ; 

The farm was traded the day after the note was signed, the com- 
pany was notified within 6 days from the date of the note that the 
trade had been made, and the defendant expected them to keep 
their agreement, which in effect required them to return his note. The 
plaintiff bank had knowledge of these facts 5 days before it bought the 
note, and they were not holders in due course if defendant’s testimony 
was true. This was a conditional delivery of the note. Section 1720, 
R. 8. 1919, provides: 


‘‘Every contract on a negotiable instrument is incomplete and 
revocable until delivery of the instrument for the purpose of giving 
effect thereto. As between immediate parties, and as regards a 
remote party other than a holder in due course, the delivery, in order 
to be effectual must be made either by or under the authority of the 
party making, drawing, accepting or indorsing, as the case may be; 
and in such ease the delivery may be shown to have been conditional 
or for special purpose only, and not for the purpose of transferring 
the property in the instrument.”’ 


This statute re-enacts the common law. 8 C. J. § 333, p. 203. 

A promissory note may be delivered on condition, and to take 
effect only on the happening of the condition. Larson v. Seguin, 34 
S. D. 453, 149 N. W. 174; McCormick Harvesting Machine Co. v. 
Faulkner, 7 S. D. 363, 64 N. W. 163, 58 Am. St. Rep. 839. It is said: 


‘‘A delivery may be conditional, without the use of express words 
to that effect at the time. That conclusion may be drawn from all the 
circumstances which properly form a part of the entire transaction, 
whether in point of time they precede or accompany the delivery.’’ 
Hunter et al v. First National Bank of Ft. Wayne et al., 172 Ind. 62, 
87 N. E. 734; George H. Beach, Receiver, v. Louis H. Nevens, 162 
Fed. 129, 89 C. C. A. 129, 18 L. R. A. (N. S.) 288. 


It is said in 21 R. C. L. p. 837, § 20, note 18: 

‘‘Tf an agent procures a contract by illegal means, his principal, 
though ignorant of it, and not consenting to the wrongful act, is af- 
fected by it to the extent that he cannot enforce the contract so 
secured.’’ 


It is settled law in this state that: 
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“If the facts are in dispute, or, if undisputed, they are such that 
different impartial minds might fairly draw different conclusions from 
them, they should be submitted to the jury.’’ Bates v. Fremont, Elk- 
horn & Missouri Valley R. Co., 4 8. D. 394, 57 N. W. 72. 


Case reversed, and new trial ordered. 


INDORSER DISCHARGED BY FAILURE TO 
GIVE NOTICE OF DISHONOR 


Maynard Trust Company v. Furbush, Supreme Judicial Court of 
Massachusetts. 137 N. E. Rep. 270 


The plaintiff bank sued the defendant as indorser of a note 
made by a tobacco company. The defendant was the treasurer of 
the tobacco company and, as such, signed the name of the com- 
pany to the note. He was also a director of the plaintiff bank. 
The note in suit was the last of a series of renewals. It was dis- 
honored at maturity and no notice of dishonor was given to the 
defendant as indorser. It was held that the circumstances did not 
show an implied waiver of notice of dishonor and that the failure 
to give notice discharged the defendant from liability. 


Report from Superior Court, Middlesex County; Nelson P. Brown, 
Judge. 

Action by the Maynard Trust Company against William H. Fur- 
bush and others on a promissory note indorsed by defendant. Finding 
for the defendant named and case reported at plaintiff’s request for 
determination of the Supreme Judicial Court. Judgment for de- 
fendant. 

All of the defendants except Furbush were defaulted. The note 
was made by the Helenic Tobacco Company, of which Furbush was 
treasurer, and was presented for payment at maturity, but notice of 
nonpayment was not sent to Furbush. 

Howard A. Wilson, of Boston, for plaintiff. 

E. H. Johnson and James R. Flanagan, both of Boston, for de- 
fendant Furbush. 


PIERCE, J.—This is an action by the holder and payee of a 
promissory note dated November 7, 1915, payable two months after 





NOTE—For similar decisions see Banking Law Journal Digest (Secend 
Edition) § 749. 
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date to the order of the plaintiff, against the maker and three persons 
who had placed their signatures thereon in blank before delivery. St. 
1898, c. 533, § 64, now G. L. e. 107, § 87. The maker and the in- 
dorsers other than the defendant were defaulted. 

Although not active in its management, the defendant was the 
treasurer of the maker of the note, a Massachusetts corporation, at 
the time of the making of the note and for some time after its ma- 
turity. As such treasurer he signed the name of the corporation as 
the maker of the note. He was also at the time of the making of 
the note and until January, 1918, a director of the Maynard Trust 
Company, the plaintiff. The note in suit was the last of a chain of 
notes, of which the first is dated November 11, 1914, for two months 
for $1,000. This was renewed every two months, in some instances 
within a day or two before and in others after the date of maturity, 
until a note dated September 9, 1915, was given for $975 for two 
months, and when due was renewed by giving the note in suit which 
is dated November 7, 1915, and was discounted by the bank November 
10, 1915. 

The note in suit was payable ‘‘at any bank or trust company in 
Boston or Maynard.’’ It was presented at maturity according to its 
terms, and was unpaid; but no notice of non-payment was sent to the 
defendant Furbush. The defendant, on at least two occasions after 


the maturity and nonpayment of the note in suit, and at the request 
of the maker of the note, made and indorsed in like manner other 
notes with the note in suit and for the purpose of tendering the same 
to the plaintiff in renewal of the note in suit. ‘‘Whether or not said 


”? 


notes were so presented did not appear’’ at the hearing in this action. 

On the foregoing facts, which are reported as being all the facts 
material to the decision, the plaintiff contends that the defendant as 
indorser was not entitled to a notice of the dishonor of the 
note as required by St. 1898, ec. 533, § 89, now G. L. 
ce. 107, § 112, because the ease of the defendant comes within the 
exception of the statute, that notice of dishonor is not required to be 
given to an indorser, ‘‘where the indorser is the person to whom the 
instrument is present for payment.’’ St. 1898, e. 533, § 115, now 
G. L. e. 107, § 138, el. 2. Upon the facts reported this position of 
the plaintiff is not tenable; there is no direct evidence that the note 
was presented to the defendant for payment in his individual or rep- 
resentative capacity; and an inference of a ‘‘formal demand for the 
payment of obligations of the company’’ cannot arise from the mere 
fact that the defendant was treasurer of the corporation and ‘‘not 
active in its management.”’ 

The plaintiff further contends that the dealings between the par- 
ties to the note constituted an implied waiver of the requirements of 
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notice of dishonor. St. 1898, ¢. 533, § 109, now G. L. e. 107, § 132. 
We cannot agree with the plaintiff that the giving of the renewal 
notes, as maturing notes became payable from time to time from 
November 11, 1914, until November 7, 1915, with the further fact 
that the defendant was the treasurer of one corporation and a director 
in the other, are circumstances which required a finding that the 
plaintiff believed and had the right to believe that the defendant 
waived notice of the dishonor of the note in suit, and there is no 
evidence that the defendant promised to pay the plaintiff the note 
after he was discharged, by the failure to give him notice of its dis- 
honor. We think the finding of the court for the defendant was right. 

It follows, in accordance with the terms of the report, that judg- 
ment is to be entered for the defendant; and it is 

So ordered. 





BANK PURCHASING NOTE NOT BOUND BY 
CONTEMPORANEOUS AGREEMENT 


National Bank of Watervliet v. Martin, New York Supreme Court, 
Appellate Division. 196 N. Y. Supp. 714 


The defendant signed, as maker, a promissory note for $7,500, 
payable to one Matton three months after date without interest. 
The note was delivered to the payee in part payment for a boat 
which the payee agreed to build for the defendant. The contract 
between the parties provided that at the end of three months, the 
defendant should pay to the payee $250, and renew the note for 
three months for $7,250 with interest. It further provided that, 
upon the expiration of the second note, the defendant would pay 
$250 and interest and that the defendant should be allowed to re- 
new the note for three months until principal and interest were 
paid and should be allowed to pay the whole or any part of the 
note on any renewal day. The payee discounted the note with 
the plaintiff bank before maturity and assigned the contract as 
collateral. After maturity, the bank brought suit against the de- 
fendant and it was held that it was entitled to recover the entire 
amount of the note. (Note: A dissenting opinion, which follows 
the prevailing opinion of the court, seems to present the better 
reasoning. 


Appeal from Trial Term. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 428. 
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Action by the National Bank of Watervliet against Lewis Martin 
and another. From a judgment against the defendant named for an 
insufficient amount, plaintiff appeals. Modified and affirmed. 

Eugene McLean, of Watervliet, for appellant. 

John J. Mackrell, of Troy, for respondent. 


HASBROUCK, J.—This is an appeal from a judgment for the 
sum of $250, interest, and costs in favor of the plaintiff against the 
defendant Lewis Martin. 

The action was brought on a promissory note made February 10, 
1921, by the defendant Lewis Martin to the order of one P. Jesse 
Matton for $7,500, payable in three months at the bank of the plain- 
tiff. The note thereafter was indorsed by the said Matton and Minnie 
Matton, his wife, and delivered on the 17th day of February, 1921, to 
the plaintiff, who became the owner thereof. 

When the note became due, it was presented for payment, which 
was refused, and duly protested, and notice thereof duly given to 
the defendants. The defendant Martin alleges, as a defense to the 
action upon the note, that the note was given in the performance of a 
contract made between the defendant Martin and one P. Jesse Matton, 
by the terms of which Matton agreed to build a boat of certain dimen- 
sions and according to certain specifications, and agreed that the same 
would be completed and ready for delivery on the 15th day of May, 
1921. The defendant Martin agreed to pay for such boat the sum of 
$10,500, $3,000 down and a $7,500 note for three months without in- 
terest, and that Martin at the end of three months should pay to Mat- 
ton the sum of $250 in cash and renew the note for three months for 
$7,250, with interest, and upon the expiration of the second note to 
pay $250 and interest, and the said Matton further agreed that Martin 
be allowed to renew said note every three months until the principal 
and interest were paid, and be allowed to pay the whole or any part 
of said note on any renewal day. 

Matton took the $7,500 note to the plaintiff and said that he de- 
sired to discount it in order to finance the performance of the said 
contract, and that he would assign the contract to the plaintiff as 
collateral security for the payment of the note, and thereupon the 
plaintiff discounted the note, paying $7,500 less three months’ interest 
therefor, and taking the said agreement as collateral security by an 
instrument of assignment which provided, among other things, that 
‘“‘the assignment was made subject to conditions therein contained.”’ 

The contract aforesaid contained a further statement: 


‘‘That the party of the first part may assign the contract or any 
part thereof to any responsible individual, firm or corporation.’ 
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On the 10th day of May, the defendant Martin tendered to P. Jesse 
Matton, the payee of the $7,500 note, the sum of $250 in cash and a 
new note for $7,250, which were refused. 

The substantial question, under the circumstances of the case, is 
whether the plaintiff is the holder of the $7,500 note as a negotiable 
instrument in due course. Section 91 of the Negotiable Instrument 
Law of this state (Consol. Laws, ¢. 38) provides, among other things: 


‘*A holder in due course is a holder who has taken the instrument 
under the following conditions: * * * That at the time it was ne- 
gotiated to him he had no notice of any infirmity in the instrument 
or defect in the title of the person negotiating it.’’ 


Was there then any infirmity in the instrument or any defect in 
the title of Martin to negotiate it? 

The general rule regarding notes and bills of exchange is that 
contemporaneous agreements affecting such notes or bills must as 
between parties be read in connection with such instruments. Daniels 
on Negotiable Instruments, §§ 79 and 157. 

Such agreements become binding also upon any succeeding holder 
or holders who come into ownership with notice of the existence and 
terms of such contemporaneous agreement. 

The plaintiff’s bank, therefore, having purchased the note in suit 
and having taken an assignment of the agreement between Martin 
and Matton as collateral, became charged with a knowledge of the con- 
tents of such agreement, the written assignment of which pointed out 


to the plaintiff that the agreement was made ‘subject to the condi- 


tions therein contained.’’ Among the elements of a negotiable promis- 
sory note, there is the agreement to pay a certain sum at a time and 
place named absolutely and at all events. Ordinarily, any writing 
of a contemporaneous character which qualifies or modifies the ab- 
solutism of such terms constitutes an infirmity and renders the holder 
of an instrument so affected unable to confer a perfect title. 

The plaintiff claims, however, that it acquired the note and the 
accompanying agreement from the owner and holder in good faith in 
the ordinary course of business and for full and fair consideration 
before any breach of the terms of the agreement. and that such an ae- 
quisition is without flaw or titulary defect. It is undoubtedly the rule 
in this state that the negotiability of promissory notes is not destroyed 
by conditions in a contemporaneous memorandum or agreement which 
leave the payment of the note dependent upon some future event 
which may never happen. Tradesmen’s Nat. Bank v. Curtis, 167 N. 
Y. 194, 198, 60 N. E. 429, 52 L. R. A. 430; Title Guarantee & Trust 
Co. v. Pam, 232 N. Y. 441, 457, 1384 N. E. 525; Kelso & Co. v. Ellis, 
224 N. Y. 528, 535, 121 N. E. 364. 
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It has been distinctly held that where there was a contemporaneous 
agreement to deliver coal, and where drafts accompanied by accept- 
ances were not to be paid unless the coal was delivered, that the 
terms of such agreement constituted no defense to an action upon the 
drafts. Tradesmen’s Nat. Bank v. Curtis, supra. 

In casting about for a reason for this exception to the general rule, 
it seems that it lies in the fact that the collateral agreement provided 
merely for a contingency, and that the draft retained its negotiable 
character upon the theory that the contingency might never occur and 
that the ‘‘purchaser was not affected by equities that might never 
come into being.’’ Title Guarantee & Trust Co. v. Pam, supra. 

The note having been acquired by the plaintiff before ifs maturity, 
and there having been no breach of the agreement existing at the time 
of acquisition, no defense upon such ground is available to the maker. 
Tradesmen’s Nat. Bank v. Curtis, supra; Title Guarantee & Trust 
Co. v. Pam, supra. 

The defendant claims, however, that the collateral agreement 
controlling the time of payment in the note distinctly provides that 
the agreement will be renewed, not that it will be paid and that the 
rule of uncertainty is not in the ease. If this be so then the plaintiff 
is not entitled to prevail. But is it so? Here is a note agreeing 
to pay absolutely in three months. Here is an agreement providing 
for the payment only of $250 at the end of three months and a 
renewal for the balance, which agreement is qualified by the defend- 
ant’s reservation therein that he be allowed to pay it on any renewal 
day. 

The effect of the agreement is to take away from Matton, the payee 
of the note, the right to procrastinate its payment, which he might 
want to do if it were a good investment, and to lodge in the maker 
the power to pay or to renew as he willed. In other words, the 
agreement did not absolutely postpone the date of payment of the 
note. It left the time of payment in uncertainty, depending upon the 
will of the maker. Being unable to draw a distinction between uncer- 
tainties such as whether a man wil] or will not pay a note and 
whether a company will or will not deliver coal, Tradesmen’s Na- 
tional Bank Case, I am of the opinion that the judgment should be 
modified so as to permit the plaintiff to recover the $7,500 with in- 
terest from May 10, 1921, and as so modified, affirmed. 

Judgment modified so as to increase the recovery to $7,500, with 
interest from May 10, 1921, and as modified affirmed, with costs to the 
appellant. 

KILEY and VAN KIRK, JJ., coneur. 


HINMAN, J. (dissenting).—The bank had good title to a valid and 
enforceable paper for which it paid full value, but that paper was 
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only a part of the agreement of its maker, and the bank knew it. As I 
understand the cases of Davis v. MeCready, 17 N. Y. 230, 72 Am, 
Dec. 461, and Tradesmen’s Nat. Bank v. Curtis, 167 N. Y. 194, 60 N. 
E. 429, 52 L. R. A. 430, they simply lay down the rule that the 
maker of negotiable paper, issued in consideration of a promise of 
the payee to do something for the former’s benefit in the future, will 
not be permitted to raise the question of lack of consideration against 
a holder for value in the course of business if the payee fails to 
perform. 

There is no infirmity in the hands of the bank in the absence of a 
breach by the payee prior to discount and to the knowledge of the 
bank prior thereto. But I do not find that these authorities so change 
the usual rules of contract that one having knowledge of the full 
agreement of a party, as represented by two papers prepared simul- 
taneously as parts of a complete contract, can hold the obligor to the 
performance of something set forth in one of the papers with total 
disregard of the other. In other words, it may be established as the 
law of this state that the defense of failure of consideration may not 
be raised, but that does not cut off all the rights of the maker. He 
may be compelled to perform, even though the payee has not per- 
formed; but is there any rule of business or conscience which should 
require the maker to do something he never agreed to do on his part, 
even if the payee performed, and where the holder of the paper knew 
the facts at the time of discount? Surely that is a perversion of the 
doctrine of Davis v. McCready, supra, and Tradesmen’s Nat. Bank vy. 
Curtis, supra, which would create a liability to pay $7,500 at maturity, 
when in truth and fact the bank at the time of discount knew that 
the right to renew and to make continued renewals at stated periods 
was the extent of the promise of the maker. 

I agree that the defendant Martin cannot raise the defense of lack 
of consideration, but I hold that the utmost that can be adjudged 
against him is a liability to carry out his contract according to the 
tenor of his own agreement as though he had received his boat in 
conformity with the contract. 

The only question remaining is as to whether the defendant Martin 
tendered performance in accordance with his agreement. 

It seems to me that the pleadings and the stipulation are too meager 
in statement to permit us to say as a matter of law that he failed. 
Martin never had anything to do with the bank and never knew of 
the bank’s having discounted the note and taken the assignment as 
collateral security, until he received notice of protest. He tendered 
timely performance to Matton and payment and renewal note were 
refused. It must be presumed that he was not informed at that time 
of the true situation, as the stipulation so indicates. The stipulation 
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gives us no facts as to what the defendant may have done in the way 
of tender of performance to the bank after receiving notice of protest. 
The bank may have insisted upon payment of the full $7,500. 

I believe that justice requires a new trial to clarify the facts bear- 
ing on this question of tender and waiver of right to tender perform- 
ance by Martin in accordance with his obligations. 

HENRY T. KELLOGG, Acting P. J., concurs. 


RIGHTS OF PERSON CASHING CHECKS ON 
FORGED INDORSEMENTS 


Rivara v. Delaware, L. & W. R. Co., Court of Errors and Appeals of New 
Jersey. 119 Atl. Rep. 6 


The defendant railroad company issued checks payable to the 
order of certain of its employees. The checks came to the hands of 
persons who had no right to them. These persons indorsed the 
payees names on the checks and the plaintiff cashed them. Before 
they were presented, payment was stopped and the plaintiff brought 
action against the railroad company on the checks. It was held that 
the plaintiff, having taken the checks on forged indorsements, had no 
title to them and could not enforce them against the railroad com- 
pany. 


Action by Victor Rivara against the Delaware, Lackawanna & West- 
ern Railroad Co. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


On appeal from the Supreme Court in which the following per curiam 
was filed : 


‘‘Rivara cashed some checks of the railroad company apparently 
given to their employees. At any rate they were payable to the order of 
employees. It turned out that they had come into the hands of men 
who had no right to them. They indorsed them, however, in the names 
of the employees to whom they were payable and apparently in the pres- 
ence of Rivara. The railroad company stopped payment on the checks 
and the bank charged them back to Rivara’s account. He now sues to 
recover from the railroad company. 

‘It is difficult to see where he gets any title. It was conceded on the 
trial by the plaintiff’s attorney that the indorsements were made by the 
same impostors in each case who fraudulently obtained the checks. This 
seems to bring the case within Section 23 of the Negotiable Instruments 
Act (Comp. St. 1910, p. 3738), and to distinguish it from Montgomery 
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Garage Co. v. Manufacturers’ Liability Insurarice Co., 94 N. J. Law 
152, 109 Atl. 296. The point in that case was that the man to whom the 
check was given was the identical man that the maker of the check in- 
tended should draw the money. It was a case of misnomer, and not a 
ease of forgery, and the Court of Errors was careful to say that, if the 
plaintiff in that case, before cashing the check, had sent for and asked the 
drawer whether or not the person presenting the check was the person 
to whom it was intended to be paid, the answer would have been in the 
affirmative. Here, on the contrary, if the plaintiff before cashing the 
cheek had made any inquiry at all from the railroad company, he would 
have ascertained that they meant the check to be paid to one of their 
own employees. Under these circumstances it was incumbent on Rivara 
to ascertain that the person to whom he was paying it was the person des- 
ignated in the check, and this he failed to do. It was not a case of negli- 
gence on the part of the railroad company, since they made it payable to 
the order of the man to whom the money belonged, and the negligence 
was on the part of Rivara in failing to ascertain that the indorsement, 
which he witnessed, as he says, was made to the person named in the 
check as payee. It was not made to the person named in the check as 
payee nor was it made to any one to whom the railroad company in- 
tended it should be paid, as in the Montgomery Garage Case. We think 
the trial judge was in error, and that the judgment must be reversed.”’ 


Smith, Mabon & Herr, of Hoboken, for appellant. 
Frederic B. Scott, of New York City, for respondent. 
PER CURIAM—The judgment under review herein should be 


. . . . . ‘ 
affirmed for the reasons expressed in the opinion of the Supreme Court. 


RIGHTS OF BANK PURCHASING TRADE 
ACCEPTANCE 


Farmers’ & Merchants’ Bank of Wellsburg, Iowa, v. Nissen, Supreme 
Court of South Dakota. 190 N. W. Rep. 1014 


A tractor company drew a draft on the defendant for $2,500 for 
two tractors to be thereafter delivered. The defendant accepted the 
draft. Thereafter, and before maturity, it was negotiated by a bank 
to the plaintiff. The bank deducted the amount of the draft from the 
plaintiff’s balance on deposit with it. It was held that this consti- 
tuted the plaintiff a purchaser for value. It appeared that the plain- 
tiff knew, at the time of taking the draft, that the tractors had not 
been delivered and that the defendant had stated that he would not 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §$ 41°, .424. 
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pay the instrument unless the tractors were delivered. It was held 
that this did not constitute notice of infirmity in the instrument and 
that, notwithstanding such notice, the plaintiff was a holder in due 
course, and, as such, entitled to enforce the instrument against the. 
defendant acceptor. ‘ 


Action by the Farmers’ & Merchants’ Bank of Wellsburg, [owa,. 
against W. C. Nissen. From a judgment entered on a directed verdict 
for plaintiff, and an order denying a new trial, defendant appeals. Judg- 
ment and order affirmed. 

Frank MeNulty, of Aberdeen, for appellant. 

Campbell & Fletcher, of Aberdeen, for respondent. 


GATES, P. J—On May 27, 1918, the Interstate Tractor Co. drew its 
bill of exchange on defendant, payable October 1, 1918, for $2,500, in 
consideration of two tractors to be thereafter delivered. The defendant 
accepted the draft on May 27, 1918. This trade acceptance was nego- 
tiated to plaintiff on June 15, 1918, for face value less a discount of 
$28, by the Black Hawk National Bank of Waterloo or by its president. 
At maturity defendant refused to pay. Action was brought thereon, 
which resulted in a directed verdict for plaintiff. From the judgment 
and an order denying new trial, defendant appeals. 

The sole question presented by the assignments of error and argued 
by appellant is whether respondent was a holder of the trade acceptance 
in due course. Rev. Code 1919, § 1756. It is conceded that the bill of 
exchange was complete and regular on its face. It is uncontradicted that 
respondent became the owner of it before it was overdue. It is not 
claimed that it had been dishonored at the time of respondent’s purchase. 
It is, however, contended by appellant: (a) That respondent did not take 
it in good faith and for value; and (b) that at the time it was negotiated 
respondent had notice of an infirmity in the instrument. 

In support of the first contention, appellant says that no money was 
paid by respondent therefor and that under Rev. Code 1919, § 1758, it 
was not a holder in due course. The circumstances of the payment were 
these: Respondent at all times kept a deposit in the Black Hawk Na- 
tional Bank. When this trade acceptance was sold to respondent the 
Black Hawk Bank debited respondent’s account in the amount of the 


purchase price and notified respondent thereof. Thereupon respondent 
eredited upon its books its account with the Black Hawk Bank in said 
sum. We are satisfied that this transaction constituted a payment by 
respondent to the Black Hawk Bank for this trade acceptance. Re- 
spondent’s credit balance at the Black Hawk Bank was reduced in the 
amount of such payment. The cases (Armstrong v. Walker, 200 Ala. 
364, 76 South. 280; People’s State Bank v. Miller, 185 Mich. 565, 152 
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N. W. 257; Citizens’ State Bank v. Cowles, 180 N. Y. 346, 73 N. E. 33, 
105 Am. St. Rep. 765; Manufacturers’ National Bank v. Newell, 71 Wis. 
309, 37 N. W. 420; Dresser v. R. R. Co., 93 U. S. 92, 23 L. Ed. 815; and 
Hodge v. Smith, 130 Wis. 326, 110 N. W. 192) cited by appellant have no 
application to the present situation. 

Appellant introduced secondary evidence tending to show that on 
June 1, 1918 (14 days prior to the purchase of the trade acceptance), he 
wrote a letter to respondent. We quote appellant’s testimony : 


‘*T wrote them this paper was given for tractors that had not been de- 
livered and said that if the tractors were delivered before the paper came 
due that the acceptance would be paid promptly when due. If they were 
not delivered the acceptance would not be paid. I told them in a letter 
that I had not yet received the tractors.’’ 


Even if appellant wrote such letter, and even if respondent received 
it, it did not constitute notice of an infirmity in the trade acceptance. In 
Jennings v. Todd, 118 Mo. 296, 24 S. W. 148, 40 Am. St. Rep. 373, the 


court said: 


‘*We think, however, that no well-considered case can be found. in 
which a collateral contemporaneous agreement providing that the note 
should not be paid in the event that an executory contract, which was 
the consideration of the note, should not be performed, has been allowed 
to defeat the negotiability of the note in the hands of an indorsee, though 
he had notice of such agreement. A great part of the improvement of 
the country, and of business generally, is carried on with money raised 
by the discount of notes given upon executory contracts, and if the maker 
could be allowed to defend against such notes, in case of a breach of 
contract, on the ground that the indorsee, though in other respects bona 
fide, had knowledge of the transaction out of which the note grew, all 
confidence in such notes as negotiable paper would be destroyed and such 
business would be paralyzed. By making and delivering a negotiable 
note, the maker is held to intend that it may be put in circulation and 
. that no defenses against it exist. In purchasing such note no inquiry as 
to the consideration is required. If a failure of consideration occur, the 
maker must look to the payee for indemnity.’’ 


In Davis v. McCready, 17 N. Y. 230, 72 Am. Dee. 461, the court said: 


‘* As they ‘gave their acceptance upon time, which they knew might be 
transferred to a bona fide holder the next day, so it is presumed they 
would have parted with their money upon the personal engagement of 
the vendors if a delay in payment had not been material to them. It 
would not, in my opinion, alter the case if it could be shown that the 
vendors, the payees of the bill, had broken their contract respecting the 
repairs before they negotiated the paper to the plaintiffs, it being found 
that the latter had no notice of the breach. The plaintiffs were not 
bound to follow up the transactions between the original parties to the 
bill. To hold otherwise would attach an inconvenient and repugnant 
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condition to such an acceptance. By accepting simply and uncondition- 
ally a negotiable bill, the defendants are to be held as intending to give it 
all the qualities of commercial paper, one of which is that it shall cireu- 
late freely for the purposes of business, and be available in the hands of 
any holder for value. To decide that one who proposed ta purchase it, 
and who had a knowledge of the nature of the transaction upon which it 
was given, must await the consummation of that transaction would essen- 
tially impair its character and legal effect.’’ 


See, also, 3 R. C. L. 1067, § 273; 8 C. J. 509, § 718. 

Appellant further testified that at the time he accepted said bill of 
exchange it was agreed that it should not be negotiated. Appellant does 
not claim that he notified respondent of such agreement, and respondent 
being a holder in due course, such testimony was irrelevant. 

Finding no error in the record, the judgment and order appealed 
from are affirmed. 


PAYEE CANNOT HOLD INTERMEDIATE BANK 
FOR NEGLIGENCE IN COLLECTION OF 
CHECKS 


First National Bank of Denver v. Federal Reserve Bank of Kansas City, 
Missouri. United States District Court, 283 Fed. Rep. 700 


The payee of checks deposited them with the plaintiff bank for 
collection. The plaintiff forwarded them to the defendant Federal 
Reserve Bank and the latter bank forwarded them direct to the 
bank on which they were drawn. The drawee sent its draft in pay- 
ment but failed before the draft was presented and the draft was 
not collected. The payee assigned his title and interest in the checks 
to the plaintiff bank and this bank brought action against the defend- 
ant Federal Reserve Bank on the theory that the latter had been 
negligent in forwarding the checks direct to the bank on which they 
were drawn. The plaintiff sued merely as assignee of the payee. It 
was not alleged in the complaint that the plaintiff had paid out any 
money or suffered any loss in the course of the transaction. It was 
held that the defendant bank owed no obligation to the payee. There 
was no contractual relation between them and they were strangers to 
each other. It was held, therefore, that the plaintiff, being merely 
the payee’s assignee, could not recover from the defendant bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 239. 
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At Law. Action by the First National Bank of Denver against the 
Federal Reserve Bank of Kansas City, Mo. On demurrer to complaint. 
Demurrer sustained, with leave to amend. 

Hughes & Dorsey, Benedict & Phelps, and E. I. Thayer, all of Den- 
ver, Colo., for plaintiff. 

Lewis & Grant and B. M. Malone, all of Denver, Colo., for defendant. 


SYMES, District Judge——Several interesting questions were dis- 
cussed by counsel at the hearing on the demurrer to the complaint, but 
no useful purpose would be served at this time by an expression of 
opinion.thereon. 

The Hallack & Howard Lumber Company deposited with the plain- 
tiff several checks payable to it, drawn on the State Bank of Ordway, 
Colo. The plaintiff, in the usual course of business, deposited them with 
the defendant bank for collection, and the latter, in turn, forwarded 
them direct to the drawee bank for collection. The latter, after debit- 
ing the account of its customer, the drawer of the checks, and returning 
the canceled checks to him, drew a draft on a third bank in payment 
thereof, and forwarded it to the plaintiff, but before this draft was col- 
lected the Ordway bank was closed, and the draft not paid. It is specifi- 
eally alleged that prior to the. commencement of the action the Hallack 
& Howard Lumber Company assigned all its right, title, and interest 
in the checks to the plaintiff. There is no allegation that the plaintiff 
has paid out any money in the course of the transaction, or has itself 
suffered any loss. Whatever right of action it has, therefore, is solely 
as assignee. 

The Hallack & Howard Lumber Company and the defendant, the 
Federal Reserve Bank of Kansas City (Denver Branch), which was 
selected by the plaintiff as a subagent to make the collection, are entire 
strangers, and the former, according to the rule of the federal courts. 
and the courts of Colorado, has no right of action against the defend- 
ant. See Hoover v. Wise, 91 U. S. 308, 23 L. Ed. 392; Exchange Na- 
tional Bank v. Third National Bank, 112 U. 8. 276, 5 Sup. Ct. 141, 
28 L. Ed. 722; Taylor Bournique v. National Bank of Ashtabula, 262 
Fed. 168; First National Bank of Denver v. Manhattan Life Insurance 
Co., 21 Colo. App. 256, 120 Pac. 1112; and Manhattan Life Ins. Co. v.. 
First National Bank of Denver, 20 Colo. App. 529, 80 Pac. 467. The 
assignor having no right of action, its assignee can be in no better posi- 
tion. 

The demurrer will be sustained. Plaintiff may have 10 days to 
amend, in default of which the bill will be dismissed. 
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BANK NOT ALLOWED TO CANCEL CERTIFICA- 
TION OF TRADE ACCEPTANCE 


National Bank of Commerce v. Baltimore Commercial Bank, Court of 
Appeals of Maryland. 118 Atl. Rep. 855 


The drawee of a trade acceptance accepted it, payable at the de- 
fendant bank. On the day of maturity, the defendant bank certified 
the trade acceptance at the instance of the plaintiff bank, which bank 
had discounted the instrument previously. Later on the same day, 
the certifying bank notified the plaintiff that it had made an error 
and desired to cancel its certification, and on presentment of the 
trade acceptance, payment was refused. At the time of the certifi- 
cation, there were sufficient funds on deposit in the certifying bank 
to the credit of the drawee of the trade acceptance to meet the instru- 
ment. The following day, the certifying bank applied such funds 
to the payment of notes of the drawee held by it. The general rule 
is that where a certification is made by mistake, the mistake may be 
corrected so long as the rights of third parties have not intervened. 
The only ground of mistake urged by the certifying bank was that 
of insufficient funds, and as there were sufficient funds on deposit at 
the time of the certification to pay the acceptance, this ground was 
untenable. The certifying bank was, therefor, held liable on the cer- 
tification to the plaintiff bank. 


Action by the Baltimore Commercial Bank against the National 
Bank of Commerce. From judgment for plaintiff, defendant appeals. 
Affirmed. 

Argued before BOYD, C.J., and BRISCOE, THOMAS, PATTI- 
SON, URNER, STOCKBRIDGE, ADKINS, and OFFUTT, JJ. 

Edwin F. A. Morgan and George Weems Williams, both of Baltimore 
(Marbury, Gosnell & Williams, of Baltimore, on the brief), for appel- 
lant. 

Edward F. Johnson, of Baltimore (Roland R. Marchant, of Balti- 
more, on the brief), for appellee. 


STOCKBRIDGE, J.—This case arises out of a trade acceptance 
drawn on May 13, 1920, by the United Iron & Metal Company on the 
Hess Steel Corporation for the sum of $5,184.36, payable 60 days after 
date, which was accepted by the drawee on May 13, 1920, and made pay- 
able at the National Bank of Commerce, and on the same day was dis- 
counted with the appellee. On the day of maturity this trade acceptance 
was presented at the office of the appellant and certified by it. At the 


EE ES aE ee ee 
NOTE—For similar decisions see Seeting Law Journal Digest (Second 
Edition) § 211, 
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time of such certification the Hess Steel Corporation had two checking 
accounts with the appellant. In one of these the balance on the morn- 
ing of July 12th was $7,818.01, but during the morning the appellant 
received through the clearing house checks against this account which 
brought the balance down to $4,789.40. The second account, designated 
on the ledgers of the appellant as No. 2, had a balance on the morning 
of July 12th amounting to $2,767.96, and at the close of business that 
day, due to current checks, this balance was reduced to $2,725.96. The 
method of drawing checks against these two accounts differed in that 
they were subject to check by different officers, but, in the view we take 
of the case, that fact becomes of no importance. On the date after such 
certification and refusal to pay by the appellant it applied the balances 
in both of these accounts to certain notes due to it, and on the day fol- 
lowing, namely, July 14th, receivers were appointed for the Hess Steel 
Corporation. It also appears from the record that the president of the 
appellant was also the treasurer of the Hess Steel Corporation, and the 
eashier of the bank was the assistant treasurer of the corporation at the 
time of this tfansaction. 

After the certification of the trade acceptance, but before the close 
of banking hours on that day, the appellant notified the appellee that it 
had made an error, and accordingly desired to cancel its certification, 
and, when the trade acceptance was presented for payment, payment 
was refused. Subsequently, on the same day, the acceptance was duly 
protested for nonpayment, and this suit was brought by the appellee 
against the appellant to recover on its certification, and resulted in a 
verdict in favor of the appellee, from which this appeal was taken. 

At the outset it is important to note that we are not concerned in this 
ease with the obligation, if any, of a bank to certify an order from one 
of its customers, but only with the right to cancel such certification 
under the circumstances set out in the testimony. The general rule is 
conceded by the appellant to be that by certification a bank enters into 
an absolute undertaking to pay the check or draft when presented (7 C. 
J. 707), but attention is called to the well-established exception that, 
where such certification is made by mistake, such mistake may be cor- 
rected so long as the rights of third persons have not intervened (7 C. 
J. 709; Second National Bank v. Western National Bank, 51 Md. 128, 
34 Am. Rep. 300). 

There is no suggestion in the record that the Hess Steel Corporation 
had notified the appellant prior to the certification not to pay or certify 
the acceptance when it was presented. On the contrary, the testimony 
of Mr. Oster, who was assistant treasurer of the Hess Corporation and 
eashier of the bank, is that the bank had not received any instructions 
from the Hess Steel Corporation to stop payment on the acceptance 
when presented, so that it necessarily follows that the only error that 
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can be urged as a basis for the cancellation of the certification was that 
there were no sufficient funds in the hands of the bank at the time such 
certification was made. By its certification a bank becomes directly 
liable to the holder. Such act is an acceptance by the bank. Code, art. 
13, §206. To reimburse itself, the bank may appropriate the funds of 
its depositor to an equal amount. Scheffenacker v. Hoopes, 113 Md. 117, 
77 Atl. 130, 29 L. R. A. (N. 8.) 205. But the appropriation is by the 
bank to reimburse itself for the liability undertaken by it, and so long 
as there are sufficient funds of the depositor for this purpose no claim 
of error in certification by reason of insufficient funds can be success- 
fully made. 

There is no question but that the total of the two accounts carried 
by the Hess Steel Corporation in the appellant bank was a sum amply 
sufficient to meet this acceptance, and that, so far as the bank was con- 
cerned, it had the absolute right to protect itself by reason of such cer- 
tification from either or both of said accounts. The very best indication 
of this is the action of the bank on the following day, when it applied 
both of these accounts to the indebtedness due it by the Hess Corpora- 
tion. Under these circumstances, we are unable to find any such error 
on the part of the bank in certifying the acceptance, as would justify 
it in thereafter attempting to cancel it. Although the certification of 
checks, drafts, ete., by banks has come to be a familiar every-day act in 
our financial transactions, its importance and its far-reaching legal ef- 
fects must not be lost sight of, and while in a proper case we regard the 
exception to the general rule before referred to as fully established (See- 
ond National Bank Case, supra), yet to entitle the bank to free itself 
from the obligations imposed by its own voluntary act of certification, 
there must be a clear showing that such act was done in error. 

The question embraced by the first exception was proper cross-exami- 
nation, as it was material in this case to ascertain whether as a result of 
the alleged error the appellant would in the first instance have suffered 
a loss through lack of sufficient funds of the depositor to make good its 
certification. 

The legal principles thus stated have been laid down by the courts 
of last resort in a number of the states. See opinion of Fuller, C. J., 
Reynes v. Dumont, 130 U. S. 354, 9 Sup. Ct. 486, 32 L. Ed. 934; In re 
Northrup, 159 Fed. 686, 86 C. C. A. 554; Times Square Automobile Co. 
v. Rutherford National Bank, 77 N. J. Law, 649, 73 Atl. 479, 134 Am. 
St. Rep. 811; and especially a very complete and learned opinion by 
Justice Cardozo in Carnegie Trust Co. v. First National Bank, 213 N. 
Y. 301, 107 N. E. 693, L. R. A. 1916C, 186. 

For the reasons stated no reversible error appears in the action of 
the court below, and the judgment appealed fm is therefore affirmed. 

Judgment affirmed, with costs. 
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ADKINS, J. (dissenting).—The facts of this case are clearly stated 
in the opinion of the court, from which opinion, with great reluctance 
and with the utmost respect, I feel obliged to dissent, because, it seems to 
me, an important and fundamental principle of banking has been over- 
looked by the court, at least in effect, viz.: A bank may pay out funds on 
deposit only in strict compliance with the instructions of the depositor. 
This principle is so well established that citation of authority would be 
superfluous. 

If that rule is to be observed, a further question arises in this case, 
viz.: Could the bank, having inadvertently violated such instructions in 
certifying a trade acceptance, of its own motion correct the mistake 
before there had been any change in the position of the parties? 

The latter point was definitely decided in the affirmative in Second 
National Bank v. Western National Bank, 51 Md. 128, 34 Am. Rep. 300. 
But it was strenuously argued by appellee’s counsel that the law as 
established by that case is no longer the law of Maryland, in view of the 
subsequent passage of the Negotiable Instruments Act (Code, art. 13, 
§§13-208), in which there is a provision that the certification of a check 
by a bank at the instance of holder releases the drawer and all indorsers 
from further liability on the check. But this is simply declaratory of 
the common law and was the law of Maryland at the time of the decision 
in Second National Bank v. Western National Bank, supra. 

A like provision in the Negotiable Instruments Act of New York 
(Consol. Laws, ¢. 38) was ably discussed in Baldinger, ete., N. Y. Co. v. 
Manufacturers’-Citizens’ Trust Co., 93 Mise. Rep. 94, 156 N. Y. Supp. 
445, and it was held that this provision made no change in the law as 
it was prior to the passage of that act. This is also recognized in Car- 
negie Trust Co. v. First National Bank, 213 N. Y. 301, 107 N. E. 693, 
L. R. A. 1916C, 186, decided after the passage of the Negotiable Instru- 
ments Act of New York, wherein the Court of Appeals of New York 
distinguished cases previously decided by that court where mistakes in 
certification were permitted to be corrected from the case then before it, 
without the slightest intimation that the law as established by the earlier 
cases had in any way been affected by the later act. 

Indeed, the opinion filed in the case at bar concedes that the right of 
correction still exists and expressly affirms the 51 Md. case, supra, and 
thus brushes aside the main contention of appellee. See, also, National 
Exchange Bank v. Ginn & Co., 114 Md. 190, 78 Atl. 1026, 33 L. R. A. 
(N. 8S.) 963, Ann. Cas. 1914C, 508, where the authority of the 51 Md. 
case is recognized. 

But the court holds that appellant was not injured, because it could 
have paid the trade acceptance and reimbursed itself out of another fund 
of the acceptor on deposit with the bank, and emphasizes the fact that it 
did subsequently apply this other fund towards the payment of the in- 
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debtedness of the acceptor to the bank. The opinion further undertakes 
to distinguish this case from the 51 Md. case by special emphasis on the 
fact that here the bank was not requested to refuse to pay the accept- 
ance, whereas in the former case there was such request. But this argu- 
ment ignores the general instructions which had been given the bank in 
connection with these deposits. 

The failure to recognize that the subsequent exercise of the right of 
the bank to apply all deposits of its debtor to the payment of its own 
claims was not necessarily inconsistent with its refusal, in dealing with 
a third party, to disregard the instructions of the owner of such deposits, 
has led the court, it seems to me, into serious error. 

True, the bank, having in error certified the acceptance, might have 
taken the risk of paying on it a larger sum than was applicable to it; 
and, if it had done so, it probably could have treated the overdraft as a 
debt, and applied the money on deposit in the other account to the pay- 
ment of the debt thus created; but it was under no obligation to choose 
this alternative rather than correct the mistake, the position of the par- 
ties not having changed ; and, if it did not intend to permit an overdraft 
at the time of making the certification, then there was clearly such a 
mistake, assuming the testimony of defendant to be true, as the bank 
had the right to correct. If it had the right at that time, and exercised 
it in good faith, it is not liable to appellee merely because it subsequently 
applied the fund in controversy to debts due by the depositor to the 
bank. What became of these funds after the certification was with- 
drawn is entirely irrelevant, except possibly as bearing on the question 
of good faith, which was a question of fact for the court sitting as a 
jury. 

This court certainly did not mean to hold that any liability of appel- 
lant to appellee grew out of the refusal to do something which possibly 
it might safely have done, but which it was under no obligation to do. 

It is conceded that both of the deposit accounts belonged to the Hess 
Steel Corporation, the acceptor, and therefore both accounts were sub- 
ject to be applied by the bank, as was afterward done, toward the pay- 
ment of debts due it by the depositor; but it does not follow that the 
bank could pay out either fund to third parties except in compliance 
with the direction given by the depositor as to that account. 

Now the uncontradicted testimony in the case is that the smaller 
account was not payable on orders signed as was the trade acceptance 
offered in evidence; also that, at the time the certification was withdrawn, 
the bank had no thought of applying these deposits to debts due it by 
the depositor. 

It may be that the lower court properly refused appellant’s prayer 
for an instructed verdict in its favor, on the theory that the burden was 
upon it to prove the mistake in making the certification and its good 
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faith in making the correction, and that the jury was not bound to 
believe the evidence offered by appellant. But the court certainly could 
not properly hold as a matter of law that the testimony offered on behalf 
of appellant was false either as to the mistake or as to its good faith in 
making the correction; and this, in effect, it did when it granted plain- 
tiff’s first and second prayers. These prayers were as follows: 


‘‘The plaintiff prays the court to instruct itself, sitting as a jury, 
that if it shall find that the instrument in writing offered in evidence by 
the plaintiff and designated as trade acceptance was duly signed by 
Jacob 8. Shapiro and Harry T. Murray, co-partners, trading as United 
Iron & Metal Company, that the said instrument was duly accepted in 
writing by the Hess Steel Corporation, and thereafter was indorsed by 
the said Jacob S. Shapiro and Harry T. Murray, trading as United Iron 
& Metal Company and discounted by the plaintiff for value, and that 
upon the maturity of the said trade acceptance it was duly presented 
to the defendant for certification and was certified by it, and that there- 
after in due course of business the said certified trade acceptance was 
duly presented to the defendant for payment, and that the defendant 
refused to pay the same, then the verdict shall be for the plaintiff.” 

‘‘The plaintiff prays the court to instruct itself, sitting as a jury, 
that if it shall find from the evidence under the pleadings in this case 
that the trade acceptance offered in evidence was duly discounted for 
value by the plaintiff, and that thereafter it was duly certified by the 
defendant, and shall further find that there was on deposit with the 
defendant belonging to the Hess Steel Corporation at the time such 
certification was made sufficient funds to pay said trade acceptance, then 
the verdict shall be for the plaintiff.’’ 


These prayers entirely ignored the testimony of appellant that the 
smaller account was not subject to a check or draft signed as this accept- 
ance was, and the further testimony that the acceptance was certified in 
error, and the mistake was corrected without any thought of applying 
the funds for the benefit of the bank. 


The material error in these prayers will at once appear by comparing 
them with defendant’s fifth prayer, which was granted, and with which 
they are in absolute conflict. That prayer was as follows: 


‘‘The defendant prays the court to instruct itself, sitting as a jury, 
that if it finds that when the trade acceptance mentioned in the evidence 
was certified there was less than $5,184.35 balance under the name ‘ Hess 
Steel Corporation,’ then,’ irrespective of what sum of money there was 
in the account of the Hess Steel Corporation No. 2 in the defendant 
bank, the verdict should be for the defendant, provided that the court 
further finds that the defendant notified the plaintiff of this error (if 
the court so finds) in certifying the trade acceptance before the plaintiff 
had changed its position or been prejudiced in any way with regard to ° 
the trade acceptance.’’ 
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It needs no citation of authority to support the proposition that, 
where contradictory prayers are granted, it is cause for reversal, pro- 
vided the law is correctly stated in the prayer of the party appealing. 
If, as I think, defendant’s fifth prayer states the law correctly, it fol- 
lows that the judgment should be reversed. 


CERTIFICATION OF TRADE ACCEPTANCE BY 
BANK RELEASES DRAWER AND IN- 
DORSERS FROM LIABILITY 


Baltimore Commercial Bank v. Shapiro, Court of Appeals of Maryland. 
118 Atl. Rep. 858 


The drawee of a trade acceptance accepted it, payable at a bank. 
The holder of the acceptance had it certified by the bank. The bank 
had no right to cancel the certification (see preceding decision). It 
was held that the certification released the drawer and indorsers from 
liability. 


Action by the Baltimore Commercial Bank against Jacob S. Shapiro 
and another, co-partners trading as the United Iron & Metal Company. 
From judgment for defendants, plaintiff appeals. Affirmed. 

Edward F. Johnson, of Baltimore (Roland R. Marchant, of Balti- 
more, on the brief), for appellant. 

Jacob M. Moses and Isaae Lobe Straus, both of Baltimore, for ap- 
pellees. 


STOCKBRIDGE, J.—This case is a companion to No. 14, 118 Atl. 
855, argued at this term, and is a suit brought by the holder of the trade 
acceptance referred to in that case against the makers. The case was 
tried on the same testimony as in No. 14, and the facts are fully stated 
in the opinion in that case, It is not necessary to add anything to the 
views therein expressed, except with regard to the particular prayers 
offered in this case. We are of the opinion that the action of the lower 
court in refusing the plaintiff’s prayers was correct, in that they are 
based entirely upon the cancellation of the certification in question 
without submitting under proper instructions the question of the pro- 
priety or right of cancellation by the certifying bank, since by such 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 194. 
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certification, unless a right of cancellation existed and was exercised in 
accordance with such right, the maker and indorsers of such instrument 
were released from all liability thereon. Code, art. 13, §207; Scheffen- 
acker v. Hoopes, 113 Md. 117, 77 Atl. 130, 29 L. R. A. (N. 8.) 205. 
The judgment of the lower court is accordingly affirmed. 
Judgment affirmed, with costs. 
ADKINS, J., dissents. 


CERTIFICATION OF CHECK — DRAWER’S 
DEATH BEFORE PRESENTMENT— 
BANK’S LIABILITY 


National Bank of Baltimore v. Rockhold, Court of Appeals of Mary- 
land. 119 Atl. Rep. 263 


The plaintiff had been in the employ of one Anderson for a 
number of years and Anderson owed the plaintiff $11,360. On 
November 23, 1920, Anderson gave the plaintiff a check on the 
defendant bank for $3,070. On the same day, the plaintiff had 
the check certified and deposited it in his own bank. The follow- 
ing day, Anderson committed suicide. He was insolvent and in- 
debted to the defendant bank in an amount larger than the amount 
on deposit to his credit. The bank applied his deposit to his debt 
and refused to pay the certified check on presentment. The plain- 
tiff, at the time of receiving the check, knew that Anderson had 
been asked for a financial statement by a creditor and had given it, 
but plaintiff did not know the contents thereof. The statement did 
not show that Anderson was insolvent. It was held that Anderson 
was not guilty of fraud in having the check certified, that the de- 
fendant bank could not cancel its certification and that the plain- 
tiff was entitled to collect the check. 


Suit by Harry B. Rockland against the National Bank of Balti- 
more. From a judgment for plaintiff, defendant appeals. Affirmed. 

John Hinkley, of Baltimore, for appellant. 

Maleolm H. Lauchheimer and Randolph Barton, Jr., both of Balti- 
more, for appellee. 


PATTISON, J.—The appeal in this case is from a judgment re- 
covered by Harry B. Rockhold, the appellee, against the National Bank 
of Baltimore. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 211. 
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The plaintiff was buyer for Harry T. Anderson, who had for 
years conducted a retail shoe business in the city of Baltimore largely 
by means of mail orders, using the trade-names of the Patapsco Shoe 
Company and the Anderson Shoe Company. The business was not 
incorporated, nor was it a partnership, but was the sole property of 
Anderson. 

In the fall of 1920 Anderson had quite a large stock of goods on 
hand, the value of which had greatly depreciated, and his business of 
that year was far less than it was of the preceding year; and, like 
many others of that time, Anderson was hard pressed in his financial 
affairs, and in one or more instances he had asked and obtained the 
indulgence of some of his creditors in the extension of the time of 
payment of the amounts owing to them. 

On the 15th or 16th day of November Simon Dalsheimer, president 
of the Lord Baltimore Press, a company engaged in the printing 
business in the city of Baltimore and one of Anderson’s largest credi- 
tors, called upon him for a statement showing his financial condition. 
This was made and sent to him on the 23d day of November, but, be- 
fore sending it, he gave to Rockhold, who for more than 20 years 
had been in his service, and to whom he at that time owed $11,360, 
a check for the sum of $3,070 in payment of a private indebtedness to 
him forming a part of the said sum of $11,360, which had been stand- — 
ing for a number of years. The check of $3,070 was drawn to the 
order of himself, and by his indorsement thereon was made payable 
to the plaintiff. In Anderson’s statement to the Lord Baltimore Press 
Company the amount stated to be on deposit in the defendant bank 
was the amount that would be remaining therein, after the payment 
of the check of $3,070. 

The plaintiff, in the afternoon of the 23d of November, took the 
check to the defendant bank, reaching there a little while after the 
hour at which the bank closed for business, but he nevertheless ob- 
tained a certification of the check from an official of the bank. After 
procuring the certification of the check, the defendant went to the 
National Exchange Bank, where he deposited it to his credit. On 
the following day Anderson committed suicide, and when the certified 
check was, in due course, presented to the defendant bank, it refused 
payment thereon. 

On the 27th of December of the same year suit was instituted by 
the plaintiff to recover the amount of the certified check. * * * 

There can, we think, be no question as to the correctness of the 
proposition that, if the certification was procured by the fraud of the 
plaintiff, and the check remained his property and did not pass to an 
innocent holder, the certification was not binding upon the defendant 
bank, and it could rightfully disregard the certification and refuse 
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payment of the check. Daniel on Negotiable Instruments, § 1608 (4th 
Ed.) ; Second National Bank of Baltimore v. Western National Bank 
of Baltimore, 51 Md. 128, 34 Am. Rep. 300. But if, on the other 
hand, the facts contained in the record fail to skow any fraud on the 
part of the plaintiff in the procurement of the certification, the bank 
cannot escape the binding effect of the certification and avoid the 
payment of the check. National Exchange Bank v. Ginn & Co., 114 
Md. 181, 78 Atl. 1026, 33 L. R. A. (N. 8.) 963, Ann. Cas. 1914C, 508. 

It will thus be necessary for us to examine the record and deter- 
mine whether the facts thereby disclosed reveal any fraud on the part 
of the plaintiff in the procurement of the certification, or at least 
whether it reveals facts legally sufficient to go to the jury as tending 
to show such fraud. 

It is shown by the uncontradicted evidence offered by the defend- 
ant that at the time the check for $3,070 was given by Anderson to 
the plaintiff Anderson was owing to the plaintiff $11,360; that the 
check was given in payment of $3,070 of said sum, with interest, 
which was owing to the plaintiff by Anderson, in his individual 
capacity, and which the plaintiff had 10 or 15 years before loaned to 
Anderson, and which he (Anderson) had loaned to or used in his 
business, charging it a larger interest therefor than that which he 
paid the plaintiff. 

The loan of $3,000, it appears, was treated by him more in the 
nature of a private obligation, while the balance of his indebtedness 
to the plaintiff that remained unpaid was regarded by him as an 
obligation arising out of or in connection with the business conducted 
by him; and the evidence so offered by the defendant also showed 
the certification of the check. At the time the check was certified, 
Anderson was owing to the bank $50,000, but none of it at that time 
was due, and Anderson had on deposit in the bank the sum of 
$15,524.37. 

William Rennie, who was in the employment of Anderson, as man- 
ager, when produced as a witness for the defendant, testified that the 
eall from Dalsheimer for a statement was received about a week prior 
to November 23d, and was the result of a request from Anderson for 
further extension of time in which to pay certain moneys owing to 
Dalsheimer’s company. He was told by Anderson that the statement 
requested would be sent to him on the 23d of November. When the 
request was received, Rennie’s attention was called thereto, and he 
was requested to make out the statement, which he did, under the 
instruction of Anderson, from the records and books of the office, and 
it was sent to Dalsheimer, as promised, on the 23d day of November, 
and, so far as the books showed, it was a correct statement. 

When asked about the check, the witness stated that early in the 
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morning of the 22d Mr. Anderson told him to make out said check, 
and late in the afternoon of that day he had Mrs. Abbott, the book- 
keeper, to do so, and the following morning, he turned the check over 
to Anderson. 

The witness, when asked for what purpose the check was given to 
Mr. Rockhold, replied: 


‘“‘Mr. Anderson told me that he owed Mr. Rockhold $3,000 and 
wanted to pay him. Q. When; on the evening of the 22d? A. Yes, 
sir; he wanted to pay him and have the check drawn for $3,000 and 
add the interest from July 1, 1920.’’ 


Interest upon the amount had been paid up to that time. The in- 
terest amounted to $70, and that was added to the amount of the in- 
debtedness in making out the check. The check was made payable to 
Anderson and was in that condition when handed to him. Anderson 
afterwards indorsed thereon, ‘‘Pay to H. B. Rockhold,”’ signed ‘‘ Harry 
T. Anderson.’’ The indorsement was in Anderson’s handwriting. 

Rennie further stated that Rockhold never saw the statement be- 
fore it was sent to Dalsheimer, and did not know what it contained, 
and in answer to the inquiry, ‘‘Did he [Anderson] have any creditors 
pushing him in any way?’’ he replied, ‘‘No, sir.’’ And it was his 
opinion that, had the extension been granted him, Anderson ‘‘could 


have pulled out of the difficulties by selling his shoes.’’ 
Witness was then asked: 


‘“‘Did Mr. Rockhold have anything to do with Mr. Anderson’s 
financial affairs at all? A. No, sir; he did not come in contact with 
that end of the business. He had nothing to do with the books; he 
knew nothing at all about that end of the business.”’ 


Rennie further testified that Anderson called him in his office on 
the afternoon of the 23d and told him that he had given Mr. Rock- 
hold his check, and that he had gone up town to cash it. ‘‘I told him 
it was 2 o’cloeck now and rather late, and Mr. Anderson remarked he 
had forgotten all about banks closing at 2 o’clock.’’ There was at 
the time nothing said about getting the check certified. 

Rockhold, when placed upon the stand by the defendant, testified 
that he received the check for $3,070 from Mr. Anderson on the 23d 
day of November, and when asked why Mr. Anderson gave him the 
check, said: 


‘*He ealled me in his office after we had been up to lunch, and he 
said, ‘Mr. Rockhold, that $3,000 1 have owed you so long, I would 
like to pay it.’ I said, ‘All right.’ He said, ‘Can you get it cashed 
down at the National Bank of Baltimore?’ and I said, ‘I think so; 
** * T do not want the money, however, but I can get it certified.’ 





124 THE BANKING LAW JOURNAL 


‘All right,’ he said, ‘if I were you I would go down and have it 
certified.’ ’’ 


This was said to him about 1:30 o’clock in the afternoon. He had 
no knowledge whatever before that time that Anderson intended to 
pay him the $3,000 on that day, and when asked what it represented, 
he said: 


‘‘A loan that I had loaned him for years. Q. You never made 
any demand for it? <A. I did not ask him for it; no, sir; I never 
mentioned it to him.”’ 


He further testified that the indebtedness of $3,000 was in the form 
of a note that matured on December 30, 1920, one month and seven 
days after its payment by said check; that the interest on that note 
had been paid up to June 30, 1920, and that the debt itself had been 
standing for 10 or 15 years. He was then asked, 


‘*Were you not surprised when Mr. Anderson wanted to pay you 
the $3,000?’’ 


And his answer was: 


‘Mr. Anderson said that the $3,000 I owe you does not appear on 
the statement I am sending to Mr. Dalsheimer this afternoon and I 


want to pay it. Q. Did it not seem to you to be strange to pay that 
$3,000 at that particular time? No, sir; he said it did not appear on 
there. Mr. Anderson had carried it as a private loan, and I thought 
that was all right.’’ 


He further testified that he knew that a statement had been asked 
for by Mr. Dalsheimer and one had been sent him on that day, but 
he did not see the statement, and, when again asked, ‘‘What is your 
explanation of receiving this money from Mr. Anderson, when he was 
asking an extension from Mr. Dalsheimer, his principal creditor?’’ 
he replied, saying ‘‘that Anderson had carried this as a private loan; 
I suppose he wanted to get it out of the way because it did not show 
on the statement;’’ he had no other explanation to make; that he 
knew that business was dull, and that Anderson had a big stock of 
shoes on hand, which were carried at a cost, and upon which, in his 
opinion, the depreciation in value was about 25 per cent.; that he 
knew in a general way that the business did not compare favorably 
with the previous year, ‘‘but I did not have the figures.’’ 

Upon cross-examination Rockhold testified that he thought Ander- 
son expected to obtain an extension of time; that he certainly thought 
so; that he knew nothing about the books; had not seen them for a 
year and a half. He also testified that he knew nothing about the 
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state of Mr. Anderson’s account in the National Bank of Baltimore; 
he did not know the balance he had there, nor did he know how much 
money he owed, and knew nothing ‘‘of what the paper spoke of in re- 
gard to this lien, banker’s lien’’; that Anderson owed him other 
moneys, $11,360 in all; upon this ‘‘I got my dividend as the other 
ereditors’’; that he observed nothing in the manner, demeanor, or be- 
havior of Mr. Anderson to cause him to believe that he was ‘‘disturbed 
or upset’’ at the time; that he was an excitable man, but he saw no 
difference in his conduct on that and other occasions; that his rela- 
tions with him were friendly; they lunched together on November 
23d; he met him on the street on the morning of the 24th and asked 
him where he was going, and he said up town, would be back about 
10 or 10:30 o’clock; he never saw him alive after that; that he was of 
the impression that, had the creditors granted the extension, there 
would have been no trouble in getting the money out of the shoes and 
paying the indebtedness; that ‘‘there was no trouble outside of one 
or two small creditors for shoes that were in dispute’’; the indorse- 
ment upon the back was written by Mr. Anderson; that, when he 
called him in the office, ‘‘he took this check out of his desk; he had 
it in a drawer in the desk, and he said, ‘I had this check made payable 
to me, but I will indorse it to you’’’; the indorsement was upon it 
when he handed it to him. 

The statement, which is quite a long one, furnished by Anderson 
to Dalsheimer, appears in the record, but, for the purpose of this 
ease, we do not think it necessary to insert it in this opinion. By it, 
however, Anderson was not shown to have been insolvent. In the 
statement there were two items, one for merchandise on hand, $151,- 
698.04, and the other the mailing list, $155,268, upon which the execu- 
tor, in the sale of them, failed to realize the amounts at which they 
were valued in the statement. The merchandise was not sold in the 
regular course of business, but was sold at what could be obtained 
for it. From the mailing list, the value of which was ascertained by 
what it had cost Anderson, to whom no doubt it was more valuable 
than to others, the executors received only a few thousand dollars. As 
a result thereof, the estate proved to be largely insolvent, but what- 
ever may be said of this statement as to what it indicated in respect 
to the solvency or insolvency of Anderson, it was never seen nor was 
the contents of it known to Rockhold. He knew that a statement had 
been asked for, and, as he stated, he thought the extension asked for 
would be granted, and, had the time of the payment of Anderson’s 
indebtedness been extended by the creditors, it was his opinion that 
Anderson could have extricated himself from his financial difficulties. 

It is not necessary for us to consider the wrongdoing, if any, of 
Anderson in connection with the certification of the check, as we find 
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in the record no evidence of any probative force or weight legally 
sufficient to go to the jury tending to show any connection of the 
plaintiff in the alleged wrongdoing of Anderson, or any fraud on his 
part in the procurement of the certification of the check. Anderson 
was owing Rockhold a large sum of money and wished to pay him 
a little more than 25 per cent. of that indebtedness, which had been 
standing for many years. Rockhold had not called on Anderson for 
it, but it was Anderson’s wish to pay it, giving his reasons therefor, 
which were not of a character to lead the plaintiff to think that Ander- 
son in so doing was attempting to defraud the bank, or was wrong- 
fully attempting to deprive it of any of its rights, or was in any way 
committing a wrong in which the plaintiff should not have participated. 

The uncontradicted evidence in this case shows that Anderson was 
largely indebted to the plaintiff and it was his wish to pay to him a 
part of such debt. When that wish was made known to the plaintiff, 
he agreed to accept it. 

In this act of the plaintiff, considered in connection with all the 
facts and circumstances of the case, we find no wrong committed by 
him in the receipt of the check and the procurement of the certificate 
thereon. ° 

As we find no reversible errors in the court below, the judgment 
will be affirmed. 

Judgment affirmed, with costs to the appellee. 


BANK LIABLE IN PAYING MINOR’S DEPOSIT 
TO STEPFATHER 


Gibson v. First National Bank of Jefferson City, Kansas City, Mo. 
Court of Appeals. 245 S. W. Rep. 1072 


A minor deposited money in a savings department of the de- 
fendant national bank. The bank paid the deposit on checks drawn 
by the minor’s stepfather and presented by the stepfather together 
with the minor’s passbook. It was held that, under the statutes of 
Missouri, relating to deposits in the name of the minor, the bank 
was liable to the minor for the amount of the deposit. 


{ 
Action by John M. Gibson, guardian of the person and curator of 


the estate of Marion L. Smith, against the First National Bank of 
Jefferson City. Judgment for plaintiff, and defendant appeals. Affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 325. 





THE BANKING LAW JOURNAL 


Ira H. Lohman, of Jefferson City, for appellant. 
Irwin & Haley, of Jefferson City, for respondent. 


ARNOLD, J.—This action was brought by John M. Gibson, guard- 
ian of the person and curator of the estate of Marion L. Smith, a 
minor, against the First National Bank of Jefferson City, Mo., to 
recover the sum of $563.51, deposited to the credit of said minor, and 
which the bank refused to pay over to the curator. 

The facts presented by the record are that Marion L. Smith, a 
minor about 17 years of age, lived with his uncle who was duly ap- 
pointed his guardian and curator a short time after the death of the 
mother, which occurred February 7, 1920, his father having died in 
1905 at Fredonia, Kan. Upon the death of her husband, the mother 
was appointed guardian and curator of the minor, the father having 
left certain real estate to his widow and son. In 1912, Mrs. Smith, 
the widow, was married to one Henry L. Pickett and in 1915, together 
with her son Marion, they moved to Jefferson City. 

On January 3, 1917, a savings account was opened by the minor 
herein with the defendant bank, the first deposit being $100, money 
belonging to him derived from the farm left by his father. From 
time to time thereafter deposits were made to the credit of said 
minor, by himself and his mother, amounting in all to the sum of 
$613.51, some of which was derived from the farm aforesaid, and 
some from the earnings of his mother from keeping roomers. 

On February 2, 1920, Henry L. Pickett, the stepfather of the boy, 
drew a check against said account in the sum of $50, and presented 
it to defendant bank for payment, together with the passbook of the 
minor, and on February 14, 1920, Pickett withdrew $100 by check and 
on the same day $463.51, in a similar manner, thus exhausting the ac- 
count. Each check so presented was signed by Marion L. Smith, 
owner of said passbook, per H. N. Pickett. The said account was car- 
ried upon the books of defendant bank as account No. 17, and the 
passbock was so numbered. 

On March 4, 1920, before leaving for the state of California, 
Pickett sold all of the furniture and household goods of his deceased 
wife, und deposited in the defendant bank the sum of $262.80 to the 
credit of the stepson, which he designated as the stepson’s share of 
the proceeds of said sale. Upon receiving this deposit, the defendant 
bank issued another passbook in the name of Marion L. Smith, and 
numbered it 17, the former passbook having been surrendered to the 
bank by Pickett at the time the former account was closed. This 
amount of $262.80, so deposited, was withdrawn from the bank by 
Marion L. Smith and is not included in the amount sued for in this 
ease. 

The petition alleges the deposit of the funds above referred to, 
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and that plaintiff is entitled to the possession, use, and custody of the 
same, and that he has made repeated demands for said sum, but that. 
defendant has refused and continues to refuse to pay over said de- 
posit, or any part thereof to plaintiff. The prayer is for the sum of 
$563.51, with interest at 6 per cent. per annum from March 1, 1920. 

The answer denies that John M. Gibson is the duly appointed 
guardian and curator of said minor, and denies that there is on de- 
posit in the defendant bank the sum of $563.51, or any other sum 
belonging to said minor, or that plaintiff is entitled to the possession, 
use, and custody of said sum of money or any other sum. 

As an affirmative defense, the answer alleges that at the time of 
this suit there was not on deposit any money to the credit of said 
minor or in any other person’s name for him; that any sum of money 
that may have been deposited with defendant, by or for said minor, 
was deposited on savings account, and was legally and lawfully with- 
drawn in accordance with the law relating to savings deposits in the 
state of Missouri and the United States, and in accordance with the 
by-laws of defendant bank and the rules of savings deposits and the 
savings deposit book duly and legally surrendered by said minor. The 
reply is a general denial. 

The cause was tried to a jury on February 7, 1922, resulting in a 
judgment for plaintiff in the sum of $563.51, principal, and $61.82, 
interest. Motions for new trial and in arrest were duly filed and by 
the court overruled. Defendant appeals. 

Plaintiff’s cause is based upon the provisions of the statute, as 
found in sections 11779 and 11877, R. S. 1919, as follows: 

‘*When any deposit shall be made by or in the name of any minor, 
the same shall be held for the exclusive right and benefit of such 
minor, and free from the control or lien of all other persons, except 
creditors, and shall be paid, together with the interest thereon, to the 
person in whose name the deposit shall have been made, and the re- 
ceipt or acquittance of such minor shall be a valid and sufficient release 
and discharge for such deposit or any part thereof to the bank.’’ 

‘*Whenever any deposit shall be made by or in the name of any 
person being a minor, * * * the same shall be held for the exclusive 
right and benefit of such depositor, and free from the control or lien 
of all persons whatsoever, except creditors, and shall be paid, together 
with the interest thereon, upon production of and proper entry in 
the passbook at the time of such payment, and in accordance with the 
by-laws of the corporation, to the person in whose name the deposit 
shall have been made, and the receipt or acquittance of such minor 
* * * shall be a valid and sufficient release and discharge for such de- 
posit, or any part thereof, to the corporation.’’ 


Plaintiff declares that defendant, being a national bank, is subject 


to the provisions of the statute just quoted, and cites 7 C. J. p. 760,. 


par. 585, relating to Banks and Banking, as follows: 
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“As national banks are subject to the paramount authority of 
the United States, it follows than an attempt by a state to define their 
duties or to control the conduct of their affairs is absolutely void 
whenever such attempted exercise of authority expressly conflicts with 
the laws of the United States, and either frustrates the purpose of 
the national legislation, or impairs the efficiency of the agencies of the 
federal government to discharge the duties for the performance of 
which they were created. But national banks are subject to the laws 
of the state and are governed in their daily course of business far 
more by the laws of the state than by those of the nation. All their 
contracts are governed and construed by state laws; their acquisition 
and transfer of property, their right to collect their debts, and their 
liability to be sued for debts are all based on state law. It is only 
where the state law ineapacitates the banks from discharging their 
duties to the government that it becomes unconstitutional.”’ 


The defense is based upon the theory that in the withdrawal of 
his stepson’s deposit Pickett was acting as the agent of the minor, and 
that the bank was authorized to pay said money to Pickett because of 
a by-law or rule of the bank printed in the passbook to the effect that: 


“The bank shall not be liable for payments made to any person 
who shall produce the deposit book of the depositor unless notice shall 
have, previous to such payment, been given to the bank by or in 
behalf of the depositor that said book has been lost, mislaid, stolen, 
or otherwise passed from the possession of the true owner thereof.”’ 


It is urged that the deposit book thus made the account payable to 
the bearer of the book, that H. N. Pickett presented said book each 
time he withdrew any money from the account, and that no notice was 
given the bank that the passbook was lost, mislaid, or stolen. 

The first point urged by defendant for reversal of the judgment 
is that instruetion No. 1 for plaintiff is erroneous because it instructs 
the jury that upon finding certain facts they should find the issues 
for plaintiff in the sum of $563.51, with interest at 6 per cent. from 
March 1, 1920. It is insisted that the only theory upon which plain- 
tiff could recover is that defendant had unlawfully allowed the money 
to be withdrawn, and that the evidence tends to show that Pickett 
redeposited $262.80 of his own money to the same account from which 
he had withdrawn the money herein sued for. The charge against 
the instruction is that it ignores this eredit. 

An examination of the record discloses that the $262.80 above re- 
ferred to was part of the proceeds of the sale of the household goods 
of the minor’s deceased mother, and that at the time or just prior to 
said deposit Pickett had stated to the minor that it was his (the 
minor’s) part of the proceeds of that sale. Further defendant alleges 
that, as Pickett was entitled to the personal property of the deceased 
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mother, the amount so deposited to the credit of the minor was volun. 
tary and the bank should have credit against the original deposit in 
that amount. 

As we view the circumstance, the last-named deposit was an ad. 
ditional sum to which the minor was entitled and legally has no part 
or consideration in this suit. The court is the judge of the law, and 
the exclusion of defendant’s theory as to this matter was not error. 

This instruction is further attacked for the reason that it required 
the jury to find interest on the amount for which the suit is brought 
from March 1, 1920. The petition charges that demand was made 
upon defendant for the sum sued for, but defendant declares there 
is absolutely nothing in the record to show when a demand was made, 
and that it was error to fix the date March 1, 1920, in the instruction 
as the date when interest should begin. 

The testimony tends to show that neither the guardian nor the 
minor had any knowledge of the withdrawal of the funds on deposit 
by Pickett until about two weeks after February 14, 1920, the day the 
last check was drawn. Gibson testified that when it was learned that 
the funds had been withdrawn by Pickett, as above stated, he went 
to the bank and demanded payment. We think this evidence is sub- 
stantial as to the date of the demand, and that it is sufficient to sup- 
port the instruction. The deposit book having been surrendered to 
the bank by Pickett at the time the last check was drawn, of course 
it was impossible for Gibson to have accompanied his demand with 
the surrender of the book. Our attention is called to the case of 
Donijanovie v. Hartman, 169 Mo. App. 204, loc. cit. 210, 152 8. W. 
424, which would seem to determine that question. We hold there 
was no error in the giving of instruction No. 1. * * * 

We fail to find reversible error of record. The judgment is for 
the right party, and is affirmed. 

All coneur. 


BANK OFFICERS CANNOT AGREE THAT IN- 
DORSER SHALL NOT BE HELD LIABLE 


Haymans v. Bennett, Court of Appeals of Georgia. 114 S. E. Rep. 923 


The officers of a bank have no authority to bind the bank by 
an agreement to the effect that the indorser of a promissory note, 
held by the bank, shall not be liable thereon. Neither have they 
authority to promise that the maker of a note, discounted by the 
bank, need not pay it or that the bank will not enforce it. 
NOTE—For similar decisions see Banking Law Journal Digest (Second 

Edition) §§ 755, 766. 
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Action by T. R. Bennett, for use, ete., against G. S. Haymans. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Geo. H. Richter, of Savannah, for plaintiff in error. 

La Fayette McLaws, of Savannah, for defendant in error. 


BLOODWORTH, J.—‘‘An extension of time by a ereditor to his 
principal debtor is a sufficient consideration to support the indorse- 
ment of a note renewing the original debt. The court committed no 
error in striking defendant’s pleas and in directing a verdict against 
him.’’ Hollingshead v. American National Bank of Macon, 104 Ga. 
950 (2), 30 S. E. 728. ‘‘The extension granted by the creditor in 
taking the joint promissory note of the defendants for the antecedent 
debt of one of them was sufficient consideration to support the promise 
of the other.’’ Jones v. So. Mortgage Co., 23 Ga. App. 567, 99 S. E. 
42, ‘‘An agreement by the president and cashier of the bank of the 
United States, that the indorser of a promissory note shall not be 
liable on his indorsement, does not bind the bank. It is not the duty 
of the cashier and president to make such contracts; nor have they 
the power to bind the bank, except in the discharge of their ordinary 
duties.’’ Bank of U. 8S. v. Dunn, 31 U. S. (6 Pet.) 51, 8 L. Ed. 316. 
“The president of a bank has no authority to promise that the maker 
of paper which he discounts as such president, need not pay it, or 
that the bank will not enforce it.’’ Swindell v. Bainbridge State Bank, 
3 Ga. App. 370, 60 S. E. 16. ‘‘We know of no principle, nor has any 
decision been ealled to our attention, which supports the proposition 
that a written promise may be defeated by proof of an oral agree- 
ment not to enforce it. The decisions are directly to the contrary.”’ 
Sasser v. MeGovern, 11 Ga. App. 89, 74 S. E. 798. ‘‘In a suit by a 
bank against indorsers of a note discounted for the accommodation 
of the drawer, the affidavit of defense was that ‘at and before the 
time that defendants indorsed the note,’ they inquired of the cashier 
and one of the directors of the bank whether it would be safe for 
them to indorse, and that these officers informed them that they con- 
sidered the drawer perfectly good, and they would be safe in indors- 
ing; that the officers knew the representations to be false, and that 
they made them to deceive defendants, who would not have indorsed 
but for the representations. Held to be insufficient.’’ Mapes v. See- 
ond Nat. Bank of Titusville, 80 Pa. 163. See, in this connection, sec- 
tion 4308 of the Civil Code of 1910; Crooker v. Hamilton, 3 Ga. App. 
190 (3), 59 S. E. 722; Turner v. Strauss-Epstein Co., 20 Ga. App. 
735 (3), 93 S. E. 234; Johnson v. Cobb, 100 Ga. 139 (1); 28 S. E. 
72; Thompson v. McKee, 5 Dak. 172 (2) 37 N. W. 367. 

Under the rulings in the foregoing cases the court did not err in 
striking the plea or in directing a verdict for the plaintiff. 

Judgment affirmed. 
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BANK MUST TAKE NOTE BEFORE MATURITY 
TO BE HOLDER IN DUE COURSE 


Whittle v. Citizens’ Bank of Ashburn, Georgia Court of Appeals, 
114 S. E. Rep. 920 


The plaintiff bank sued the defendant on a note signed by him 
as maker, payable to the order of one Mrs. Harp, and _ indorsed 
by her. The defendant’s attorney testified that after the maturity 
of the note, and before this action was brought by the bank, the 
payee’s son came to his office with it and demanded payment. It 
was held that this testimony raised a question as to whether the 
q bank had purchased the note before maturity and was, therefore, 
a holder in due course and that this question should have been 
submitted to the jury. A directed verdict in favor of the plaintiff 
was accordingly reversed. 


Action by the Citizens’ Bank of Ashburn against W. A. Whittle. 
Judgment for plaintiff, and defendant brings error. Reversed. 
Jas. R. Davis, of Thomaston, for plaintiff in error. 

Jas. H. Pate, of Ashburn, for defendant in error. 










BROYLES, C. J.—This was a suit upon a promissory note, executed 
and given by W. A. Whittle to Mrs. Ella E. Harp for the balance of the 
purchase price of certain land. The note was due October 15, 1920, 
and at the time this suit was brought, October 17, 1921, the note had 
been properly indorsed, and was in the possession of the plaintiff, the 
Citizens’ Bank of Ashburn. The defendant filed an answer denying 
liability on the ground that the consideration of the note sued upon 
had failed, and alleging that the plaintiff was not an innocent pur- 
chaser of the note before maturity. Upon the trial of the case the 
plaintiff introduced in evidence the note sued upon and closed. James 
R. Davis, attorney for the defendant, testified that Harry Harp, the 
payee’s son, came to his office with the note, after it was due, and 
before the plaintiff’s suit was filed, held the note in his hand, and 
said that it belonged to him, and demanded payment of the defendant. 
This evidence was uncontradicted. The court, upon motion, directed 
a verdict in favor of the plaintiff. 

It is true that a promissory note payable to a named person and 
properly indorsed by him is a negotiable instrument, and the holder 
is presumed to be such bona fide and for value. Civil Code 1910, 
§ 4288. And it is also true that— 















NOTE—For similar decisions see Banking Law Journal Digest (Secona 
Edition) § 421. 
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‘‘This presumption in favor of the holder of such an. instrument 
is not overcome by proof made of the declarations of the payee there- 
of, whether made before or after its maturity, where, on the trial of an 
action brought by the holder, such declarations are admitted, even 
without objection, for the purpose of showing that the plaintiff had 
not in fact become the bona fide holder, for value, of the note before 
its maturity ; it not further appearing that such declarations were made 
to the plaintiff, or that the latter had any knowledge thereof before 
acquiring title to the note. Harris v. Bank of Little Rock, 107 Ga. 
407 (1), 409 (33 S. E. 404). Such testimony, even though admitted 
without objection, is merely hearsay, and without probative value.”’ 
Rabun v. Commercial National Bank of Macon, 21 Ga. App. 43 (1), 
93S. E. 524. 


However, in the instant case it cannot be said that the uncontra- 
dicted testimony of the defendant’s witness that after the note was 
due and before the plaintiff’s suit was filed he saw the note in the - 
hands of Mrs. Harp’s son (who was not shown to be connected in any 
way with the plaintiff), who demanded payment of the note, was 
merely proof of a declaration tending to show that the plaintiff was 
not a bona fide holder, for value, of the note before its maturity. On 
the contrary, this testimony was proof of the material fact that the 
note, after it was due, and before the plaintiff’s suit was brought, 
was in the possession of a person other than the plaintiff, and it 
strongly tended to show that the plaintiff had acquired possession of 
the note after its maturity. This testimony was certainly of proba- 
tive value, and raised an issue of fact which should have been sub- 
mitted to the jury. It follows that the court erred in directing a 
verdict for the plaintiff. 

Judgment reversed. 


EFFECT OF CERTIFYING CHECK 


Strauss v. Miltenberger, New York Supreme Court, Appellate Term. 
197 N. Y. Supp. 599 


The drawer of a check, payable to his own order, had it certi- 
fied by the drawee bank. It was held that this did not affect his 
liability, either as drawer or indorser. 

Note: Where the payee or other holder of a check has it certi- 
fied, his act in so doing releases the drawer and indorsers from 
liability. 

NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 194. 
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Action by Abraham Strauss against Charles Miltenberger. From 
a judgment for defendant, entered on a dismissal of the complaint 
after the close. of the case, after a trial by the court without a jury, 
plaintiff appeals. Reversed, and new trial ordered. 

Argued October term, 1922, before GUY, BIJUR, and MULLAN, 
JJ. 

Louis E. Felix, of New York City (Louis Engelberg, of Brooklyn, 
of counsel), for appellant. 

Fliashnick & Sustick, of New York City (Emanuel Sustick, of New 
York City, of counsel), for respondent. 


PER CURIAM. As the maker of the check, payable to himself, 
procured its certification, the fact of certification does not affect his lia- 
bility either as maker or indorser. First Nat. Bank of Jersey City v. 
Leach, 52 N. Y. 350, 353, 11 Am. Rep. 708; Times Square Automobile 
Co. v. Rutherford Nat. Bank, 77 N. J. Law 649, 73 Atl. 479, 134 Am. 
St. Rep. 811; Minot v. Russ, 156 Mass. 458, 31 N. E. 489, 16 L. R. 
A. 510, 32 Am. St. Rep. 472. The plaintiff’s prima facie case was 
not overcome by the proofs offered to show that he was not a holder 
in due course without notice. 

Judgment reversed, and new trial ordered, with $30 costs to appel- 
lant to abide the event. 


BANK PURCHASING NOTES GIVEN FOR MIN- 
ING STOCK HELD NOT A HOLDER 
IN DUE COURSE 


First National Bank of Medical Lake v. Wiltzius, Supreme Court of 
Washington. 211 Pac. Rep. 275 


The defendant signed two promissory notes for $600 each, due 
four months after date, with interest at eight per cent, payable to 
the order of a broker, and delivered them to the broker for shares 
of mining stock. Before maturity, the plaintiff bank purchased the 
notes at a discount of 15 per cent. In an action by the bank against 
the defendant maker, the latter showed that the broker, at the 
time of taking the notes, had agreed to return them to the maker 
in 60 days, take up the stock and pay him $100 in cash. The bank 
produced a letter directed to it and signed by the defendant, saying 
that it would be satisfactory to the defendant for the bank to handle 
the notes. The defendant claimed that the signature to this letter was 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 420. 
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obtained by trick and that he did not know its contents. Before 
discounting the notes, the plaintiff bank wrote to two other banks, ~ 
asking information regarding the defendant and the broker. Both 
banks replied that the defendant was financially responsible. One 
of them stated in its letter that several persons in its vicinity had 
been induced to give similar notes under a guaranty that they 
would be returned with a bonus at maturity and that the payee 
was not carrying out this agreement but was discounting the notes. 
In its letter, the bank said that it ‘‘could not recommend the pur- 
chase of the notes.’’ It was held that the plaintiff bank did not 
purchase the notes in good faith and was, therefore, not a holder in 
due course. It was accordingly decided that the bank could not 
hold the defendant liable on the notes. 


Action by the First National Bank of Medical Lake against Henry 
Wiltzius. From a judgment for defendant, plaintiff appeals. Affirmed. 

MeCarthy, Edge & Lantz, of Spokane, for appellant. 

Samuel P. Weaver and Weaver & Furber, all of Sprague, for 
respondent. 


MITCHELL, J.—This action is on two promissory notes, $600 each, 
dated July 7, 1920, due four months from their date, bearing interest 
at 8 per cent. per annum, made by defendant Henry Wiltzius to one 
Dudman, who indorsed and delivered them before maturity to the 
plaintiff, the First National Bank of Medical Lake. The defense was 
that the notes were procured by fraud on the part of Dudman and 
that the plaintiff was not a holder in due course. No objections are 
presented to the instructions to the jury. The jury returned a special 
finding that the plaintiff exercised bad faith in the purchase of the 
notes, and a general verdict for the defendant. From a judgment on 
the verdict the bank has appealed. 

The assignments are that the court erred (1) in denying a motion 
to direct a verdict for the appellant, (2) in denying appellant’s motion 
for judgment notwithstanding the verdict, and (3) entering judgment 
for the respondent. 

It appears that Dudman was engaged in the sale of mining stock 
and prior to the transaction here involved had a conference with appel- 
lant about selling to it notes taken from purchasers of stock. Wiltzius, 
it seems, was an ignorant farmer. He declined to purchase stock, but 
yielded to Dudman’s proposition that in consideration of two $600 
four months’ promissory notes he would furnish him $2,000, par value, 
of the stock, with the further understanding that in 60 days he (Dud- 
man) would deliver back the notes, take up the stock, and pay him 
$100 cash. A few days after giving the notes the respondent received 
the stock by mail. The notes were indorsed and delivered to the bank 
13 days later by Dudman, who seems not to have been heard of since 
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_ by any of the parties to this action. At the time the notes were signed 
by the respondent, he also signed and delivered to Dudman a written 
instrument as follows: 


‘*First National Bank, Medical Lake, Wash.—Dear Sirs: It will 
be satisfactory with me if you should see fit to handle my notes to 
Mr. Dudman this day for (600) each six hundred no/100 dollars. 

‘‘Henry Wiltzius.’’ 

Concerning this instrument the respondent testified that the 
signature was his, but that it had been obtained without his 
knowledge. Further, conerning the same instrument, the cashier 
of the bank testified that in his first interview with Dudman looking 
to the probable future purchase of notes payable to him the bank 
‘would require some such writfg to it from the makers of notes. With- 
in a few days after the notes were made and delivered, Dudman 
presented them for sale to the bank, delivering to it at the same time 
the additional instrument. Before taking the notes, however, the appel- 
lant wrote a letter to each of two banks. One letter, to the Farmers’ 
State Bank at Sprague, Wash., was as follows: 


‘*Dears Sirs: We have been offered for discount one note for $600 
signed by Nick Wiltzius and one note for $1,200 signed by Henry 
Wiltzius both of which parties are reported to be residents of your 
community. These two notes were given for mining stock and are due 
in four months. Would you be good enough to give us what informa- 
tion you can concerning these two men and your opinion as to their 
ability and promptness in meeting these obligations or any that they 
might contract.”’ 


The letter to the Bank of Sprague, Sprague, Wash., was to the same 
effect. 

The Farmers’ State Bank replied that it considered Henry Wiltzius 
a good risk, that he owned 320 acres of land, and was conservative and 
prompt in meeting his obligations. The letter further stated that he 
was rather peculiar to deal with, and, should the mining stock not pan 
out, he might object to paying the notes and cause some trouble. The 
Bank of Sprague, Sprague, Wash., answered appellant’s letter giving 
the respondent’s financial standing at probably $20,000 and that he had 
always made good on his obligations. The letter further stated that— 


The bank believed Wiltzius ‘‘would be able to meet these notes at 
maturity provided no dispute arises, but I am informed that several of 
our citizens have been induced to give notes for stock with a guaranty of 
some sort that the notes would be returned with bonus at maturity and 
that the brokers are not making good on their contract but are dis- 
counting the notes. I am inclined to believe that some trouble will 
arise between the makers of these notes and the brokers and therefore 
could not recommend the purchase of the notes. Thanking you to keep 
this information confidential.”’ 
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After receiving the letters from the two banks at Sprague, appel- 
lant claims to have purchased the two notes at 15 per cent discount. 
There are other facts and circumstances in evidence of minor impor- 
tance that lead in the direction of the verdict in this case, unnecessary 
to be detailed. 

The statute upon the subject of a holder in due course, Rem. Code 
1915, § 3443, provides, among other conditions, ‘‘that he took it in 
good faith and for value.’’ To constitute notice of an infirmity in 
the instrument it is not indispensable that the one to whom it is 
negotiable have actual knowledge of the infirmity, but it is enough if 
he have ‘‘knowledge of such facets that his action in taking the in- 
strument amounted to bad faith.’’ Rem. Code 1915, § 3447. The 
test is: Did the indorsee act in good faith? Seandinavian American 
Bank vy. Johnston, 63 Wash. 187, 115 Pae. 102; Keith v. Tsue Chong 
et al. (Wash.) 205 Pac. 834. Practically all of the testimony in the 
record upon the subject of the circumstances under which the appel- 
lant acquired the notes in suit was given by the cashier of the bank, 
and certainly it justified the trial court in submitting the question to 
the jury. Rohweder v. Titus, 85 Wash. 441, 148 Pae. 583; Union In- 
vestment Co. v. Rosenzweig, 79 Wash, 112, 139 Pace. 874; Ireland v. 
Scharpenberg, 54 Wash. 558, 103 Pace. 801. 

Appellant concedes that Dudman acted fraudulently in obtaining 
the notes, but does not concede that the respondent acted on Dud- 
man’s misrepresentations, but rather upon the statements of one Miller 
who was present at the time the notes were given. It appears that 
Miller was a neighbor farmer and a new victim of the same artifice at 
the hands of Dudman, and, while Miller expressed to the respondent his 
belief in the investment proposed, the respondent testified that Miller 
did not urge him to enter into the deal, but that in making it he relied 
on Dudman’s word. 

Some further contention is made by the appellant that because of 
certain conduct on the part of the respondent with reference to a 
renewal of the notes, and possibly the giving of a mortgage to secure 
them, occurring after the maturity of the notes in suit, the respondent 
is estopped from denying any infirmity in them or that appellant was 
a holder in due course. Without discussing that evidence with ref- 
erence to whether it would ordinarily preclude the respondent, it is 
enough to say that it all took place prior to the respondent’s knowledge 
of the fraud perpetrated on him; that upon learning of the fraud he 
refused to consider the notes as binding obligations upon him; \and that 
in the meantime none of that conduct caused disadvantage to the appel- 
ant. 

The case was properly submitted to the jury. 

Judgment affirmed. 





Questions Based on Banking Decisions Published 


| in the January Issue of this Magazine 


The questions given below are based on the decisions and 
articles published in the January issue of the Banking Law 
Journal. After each question is given the page of the Janu- 
ary issue where the answer to the question may be found. 


1. A bank employed two notaries, whose entire time was given 
to the protesting of paper and other notarial work. It agreed with 
one of the notaries to pay him for his services 124% of all notarial 
fees received by the bank for the work of both notaries. Is such a 
contract lawful? (page 1) 


2. A commission company sells cattle for the owner thereof and 
deposits the proceeds in his bank account. The bank has no definite 
information as to this particular transaction, but knows the general 
character of the commission company’s business and that funds re- 
ceived by it belong largely to persons for whom it acts as agent. The 
bank applies the proceeds of the deposit to a debt owing to it from 
the commission company. What are the rights as between the owner 
of the cattle and the bank? (pages 5, 17) 


3. A bank purchased a note, payable to the order of a corpora- 
tion and indorsed by the corporation’s agent. Before taking the note, 
the bank wrote to the treasurer of the corporation, asking if the agent 
had authority to indorse and received an affirmative reply. In an 
action against the maker of the note, is this reply sufficient to estab- 
lish the agent’s authority to indorse? (pages 5, 59) 


4. When a trustee loans trust funds on the security of a real 
estate mortgage, is he under any obligation to investigate the solvency 
of the mortgagor? (page 11) 


5. Is it proper for a trustee to invest trust funds in a second 
mortgage? (page 13) 


6. Is it proper for a trustee to invest trust funds in the purchase 
of real estate? (page 15) 


7. A statute prohibited the issuance of corporate stock except for 
money, labor or property. A bank purchased a promissory note, with 


138 
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knowledge that the note had been given in payment for newly issued 
stock. In an action by the bank against the maker, it. was shown 
that the note was obtained from him by fraud. Is the bank entitled 
to enforce the note against him? (page 22) 


8. A person deposited money in a bank for the purpose of buy- 
ing shares of the bank’s stock. The bank used the money in its 
general banking business and failed before the stock was issued. Is 
the depositor a preferred creditor? Does it make any difference that 
part of the money was transferred to the bank from the purchaser’s 
savings account in the same bank? (page 25) 


9. An executor in New York desires to borrow money and pledge 
securities of the estate as collateral. He applies to the court for ap- 
proval and instructions. What course will the court pursue? (page 
28.) Note: The rule is different in some of the other states.) 


10. A corporation was incorporated under the general corporation 
laws, not the banking laws, and is not authorized to conduct a bank- 
ing business. Its charter authorized it to engage in the business of 
‘‘contracting for and buying and selling securities and bonds and 
borrowing and loaning on same; also making loans on real estate se- 
eurity.’’ The company solicited loans of Liberty Bonds, agreeing to 
return similar bonds with interest in addition to that called for by the 


coupons. It used these bonds as collateral for loans and used the pro- 
ceeds in discounting first mortgages, loaning on Liberty Bonds and 
dealing in such bonds and mortgages. Is the corporation within its 
powers in so doing or is it unlawfully exercising a banking power? 
(page 34) 


11. Prior to the maturity of a note, the indorser has knowledge 
that the maker is bankrupt. Does this excuse the holder from giving 
notice of dishonor to the indorser at maturity? (page 40) 


12. An agent, with proper authority, draws a draft upon his prin- 
cipal and cashes it at a bank. The principal refuses to accept or pay 
the draft. Is the principal liable to the bank on the draft? Is it 
liable on any other theory? (page 42.) (See § 130, Negotiable In- 
struments Law: ‘‘When bill may be treated as promissory note,’’ ete.) 


13. A check drawn and payable in the same state need not be 
formally protested, presentment and notice of dishonor being suf- 
ficient. The holder of such a check, nevertheless, has it protested by 
a notary. In an action against the drawer, is he entitled to recover 
protest fees? (page 44) 
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14. A person borrowing money contracts to pay more than the 
legal rate of interest. Will the fact that the transaction is referred to 
as a discount or that part of the amount to be paid by the borrower 
is called a commission, enable the lender to escape the penalties for 
usury? (page 45) 


15. The cashier of a bank instructed his creditor to draw a check 
on the bank and told him that he (the cashier) would deposit funds 
to make the check good. Instead of doing this, the cashier charged 
the check against the creditor’s account, creating an overdraft. Is 
the cashier’s act in so doing binding on the bank or is the bank en- 
titled to recover from the creditor the amount of the overdraft? 


(page 48) 

16. Will the courts of Pennsylvania authorize a national bank 
to act in a fiduciary capacity? (page 52) 

17. What is the general rule as to the liability of a bank to its 


depositor, where it pays a check on which the depositor’s signature is 
forged? (page 63) 


18. Where a drawee bank pays a check on which its depositor’s 
signature is forged, under what circumstances can it recover the 


money from the person to whom it was paid? (page 63) 


19. A person cashed a check for a stranger without inquiry as to 
his identity or the genuineness of the check. After it was paid by 
the drawee, it was discovered that the drawer’s signature was a 
forgery. Do these circumstances have any effect on the liability of the 
person cashing the check to the drawee bank? (page 65) 


20. The holder of a note, signed by an accommodation maker, 
takes a renewal note signed only by the principal party and not by 
the accommodation maker, retaining the original note. Can the holder 
enforce the original note against the accommodation maker? (page 72) 





The Law of Bank Checks 


A Series of Articles Dealing with the Issuance, Collection and Payment 
of Bank Checks 


By JOHN EDSON BRADY 


FORGED CHECKS (Continued) 
§11. Bank Liable to Depositor in Paying Check on Forged In- 
dorsement. 


§12. Liability of Drawee Bank Where Check Indorsed Without 
Authority by Agent. 


§13. Bank Paying on Forged Indorsement Not Liable Where 
Forger Repays Money to Drawer. 


§14. Drawer of Check Paid on Forged Indorsement May Lose 
Rights Against Drawee Bank by Ratifying Payment. 


§11. Bank liable to. depositor in paying check on forged indorse-- 


ment. The general rule is that, in the absence of negligence on the: 
part of the depositor, a bank is liable to its depositor when it pays, on 
a forged indorsement, a check drawn by him. 

The implied contract between a bank and its depositor is that the- 
bank will pay out the funds of the depositor only upon his order and 
in conformity with his directions. From this it follows that, when a+ 
bank pays a check drawn upon it, which bears a forged indorsement, . 
it cannot charge the amount of the check against the depositor’s: 
account unless it can claim protection by reason of some principle of: 
estoppel or by reason of some negligent act chargeable to the depositor. 
In general if the bank does charge the amount of such a check to 
the depositor it is liable to him in an action therefor. Thus a drawee 
bank is bound not only to know the signature of its depositor, but is 
also bound to know, or to ascertain at is peril, the genuineness of the 
indorsements upon the check. 

The court, in National Bank of Commerce v. Fish, Okla., 169 Pace. 
Rep. 1105, 36 B. L. J. 165, states the rule as follows: ‘‘When a 
depositor issues his check upon his bank payable to payee or order, 
it is the duty of the bank to pay same to the person named in said 
check or upon his genuine indorsement, and a failure so te do is at 


the peril of the bank.’’ 
141 
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And in Los Angeles Investment Company v. Home Savings Bank, 
Cal. 182 Pac. Rep. 293, 37 B. L. J. 15, the court says: ‘‘If we have 
the simple case of payment on a forged indorsement without anything 
further, it makes no difference how careful the bank was in making 
payment or how impossible of detection the forgery was. That is a 
risk which the bank and not the depositor assumes.’’ 

Two grounds are suggested in the decisions as the basis of the rule 
which renders a drawee bank liable to its depositor in paying his check 
on a forged indorsement. One of these grounds is that a drawee bank, 


before paying a check, has the opportunity of investigating to find out 


whether the indorsements on a check are genuine. 

It is undoubtedly true that a bank has the opportunity of inves- 
tigating each check presented to it for payment for the purpose of 
finding out whether the indorsements thereon are genuine. But in 
practice a bank would certainly experience great inconvenience in tak- 
ing advantage of this opportunity. 

The more logical ground on which to base this liability is that the 
forged indorsement gives the bank no title to the check and, therefore, 
gives it no right to charge the amount of the check against the drawers’ 
-account. This rule is expressed in § 23 of the Negotiable Instruments 
.Law, which reads as follows: 

‘*Where a signature is forged or made without authority of the per- 
son whose signature it purports to be, it is wholly inoperative, and no 
right to retain the instrument, or to give a discharge therefor, or to 
enforce payment thereof against any party thereto, can be acquired 
through or under such signature, unless the party, against whom it is 
sought to enforce such right, is precluded from setting up the forgery 
or want of authority.’’ 

But, whatever ground the liability is placed upon, it is perfectly 
well settled that a bank which pays a check on a forged indorsement, 
the drawer being free from negligence, is liable to the drawer for the 
amount. 

A comparatively recent case in which a bank sustained a liability 
of this kind is Seala v. Miners and Merchants Bank of Ouray, Colo., 
171 Pac. Rep. 752. In this case, the plaintiff had on deposit with the 
defendant bank certain funds belonging to an estate of which he was 
administrator. The amount was evidenced by a certificate of deposit 
to the order of the plaintiff as administrator. It became necessary for 
plaintiff to remit $661.80 to the Italian Consul, at Denver, and he took 
the certificate of deposit to the defendant bank to obtain a draft. To 
save the expense of exchange he deposited the certificate to his personal 
eredit and mailed his personal check to the Italian Consul at Denver, 
payable to ‘‘The Royal Consulate of Italy.’’ 
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The Consul General was away when the letter arrived, and it fell 
into the hands of a clerk, who forged the indorsement of ‘‘The Royal 
Consul General of Italy’’ and the name of the Consul and followed 
this with his personal indorsement and deposited it to his own credit 
in the Interstate Savings Bank, where he had an account, but where 
the Consul never had done any business. It was by that bank trans- 
ferred to the First National Bank, Denver, which in turn presented it 
to defendant, by whom it was paid, and charged to the account of 
plaintiff. The clerk also forged the name of the Consul General to a 
receipt for the money and sent it to the county court of Ouray County, 
where the estate was in process of settlement. 

The peculation of the clerk was not discovered until the return of 
the Consul General some three months later, when the defendant bank 
was notified of the forgery. Later a demand was made upon it for 
payment, and refused, and this action was brought. It was held that 
the defendant bank was liable to the plaintiff for the amount of the 
check. 


§12. Liability of drawee bank where check indorsed without 
authority by agent. <A bank renders itself liable to its depositor when 
it pays a check drawn by him and indorsed by one who wrongfully 
assumes to act as the payee’s agent. In other words before paying a 


check on an indorsement made by the payee’s agent, the bank is under 
a duty to ascertain the extent of the agent’s authority. In support of 
this proposition may be cited the case of MeKaughan v. Merchants 
Bank & Trust Company, N. C., 109 8. E. Rep. 355. 

In this case, a person, applying to the plaintiff for a loan, offered 
as security a mortgage purporting to have been signed by his sister, 
but which, in reality, was a forgery. The plaintiff made the loan, giv- 
ing the borrower his check on the defendant bank for $2,848.15. The 
check was payable to the plaintiff’s sister. Acting without authority, 
the borrower indorsed his sister’s name on the check in this manner: 
‘*Adella J. Byerly, by W. B. Byerly,’’ and deposited the check to his 
credit in the defendant bank. Out of the proceeds he repaid to the 
plaintiff $1,065.84, the amount of a previous indebtedness. It was held 
that the bank was lable to the plaintiff for $1,782.31, the amount of 
the wrongfully indorsed check less the amount repaid to the plaintiff. 

In the opinion, the court said: ‘‘The check was obtained from the 
plaintiff by the forgery of a mortgage purporting to be signed by 
Adella Byerly, and the check procured on such forgery was handed by 
the drawer to W. B. Byerly, but the check was made payable to Adella 
J. Byerly. Whether the plaintiff was negligent or not in making a 
check payable to Adella J. Byerly upon the faith of a forged mortgage 
purported to be executed by her, and acknowledged before a notary 
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public who certified that Adella J. Byerly had signed the deed in trust 
is not the issue in this case. 

‘‘The plain fact here is that the plaintiff gave a check payable to 
Adella J. Byerly, and that check was paid by the bank, not upon her 
forged signature, but to W. B. Byerly, a depositor well known to the 
bank, who indorsed the check ‘Adella J. Byerly, by W. B. Byerly.’ It 
is therefore not the case of the payment of a check upon a forged 
indorsement, but upon a genuine indorsement made by W. B. Byerly 
and the defect is not a forgery, for there was none in this respect, but 
the bank negligently assumed that W. B. Byerly had authority to 
indorse the paper ‘Adella J. Byerly, by W. B. Byerly.’ There was no 
negligence of the plaintiff shown to justify this negligence of the bank. 

‘‘Upon the evidence the court properly directed the jury to answer 
all the issues in favor of the plaintiff except as to the fifth issue, as 
to which he directed the jury to credit the check with the amount, 
$1,065.84, repaid to the plaintiff out of the proceeds of the plaintiff’s 
check which had been credited to Byerly.’’ 


§13. Bank paying on forged indorsement not liable where forger 
repays money to drawer. It has been held that where a person, who 
collects a check on a forged indorsement, repays the proceeds of the 
check to the drawer, the drawee bank will not be held liable to the 
drawer, even though the forger paid the money to the drawer in settle- 
ment of his own indebtedness. Andrews v. Northwestern National Bank, 
107 Minn. 196, 117 N. W. Rep. 621, 780, Aff’d. 122 N. W. Rep. 490. 

In the case cited, the plaintiffs, who were engaged in the grain 
elevator business in Minnesota, drew a check upon the Northwestern 
National Bank of Minneapolis for $926.72, payable to the order of Z. 
W. Thomas and forwarded it to their agent with instructions to deliver 
to the payee. The agent, instead of following instructions, forged the 
name of the payee on the check and collected it. Being short in his 
account with the plaintiffs, the agent subsequently paid to them a sum 
of money which included the proceeds of the forged check. When the 
plaintiffs later brought this action against the drawee bank to recover 
the amount of the check, it was held that, inasmuch as the proceeds of 
the check came back to them, they had suffered no damage by reason 
of the payment of the check and, therefore, could not recover from the 
bank. 

In the opinion, the court said: ‘‘We cannot see that the fact that 
this business was transacted by the use of credits, instead of the 
handling of actual cash, makes any difference so far as the liability of 
the Northwestern National Bank is concerned. It paid the check upon 
a forged indorsement, and thereby became liable to its depositor for 
any damage thereby sustained by him. If the depositor lost nothing he 
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should recover nothing. If a forged check for $100 on B’s account is 
paid to A, and A immediately on being caught hands the money back 
to B, it would not be claimed that B could sue the bank and recover 
the $100 which had been wrongfully charged to his aeeount. Again, 
supposing A in the employ of B owes B $100 which B cannot collect. 
A is given a check on the bank payable to D, with instructions to 
deliver it to D, instead of doing so, he forges the payee’s name, draws 
the money from the bank, and with it pays his debt to B, and receives 
a receipt in full. Can B collect $100 from the bank? If so, it would 
be quite easy for A and B: to arrange for the bank to pay A’s debt to 
B, leaving B’s account unimpaired.”’ 


§14. Drawer of check paid on forged indorsement may lose rights 
against drawee bank by ratifying payment. After a drawee bank has 
paid a check upon a forged indorsement and thus made itself liable for 
the amount to the drawer of the check, the latter may lose his rights 
against the drawee bank by proceeding in such a manner as to con- 
stitute a ratification of the payment by the bank. Such a situation 
was presented in a case where the drawer, instead of bringing his 
action against the drawee bank, brought suit against the person to 
whom the forger indorsed the check and who, after indorsing it, 
collected it. Hass & Son v. Twenty-Third Ward Bank, New York 
Supreme Court. N. Y. Law Journal, January 29, 1921, 38 B. L. J. 
123. 

In this case, it appeared that one Wagner, claiming to represent 
a steel corporation, sold some steel bars to the plaintiff company. The 
plaintiff paid for the bars before delivery with a check on the defendant 
bank, drawn to the order of the steel corporation. This check, after 
being indorsed in the name of the steel corporation and also by one 
A. W. Flemington, was collected by the latter. It was later discovered 
that the steel corporation was a fictitious concern created by Wagner 
for his own purposes. And instead of steel bars, a shipment of serap iron 
was delivered to the plaintiff. The plaintiff brought suit against Flem- 
ington and attached his bank account. While that suit was still pend- 
ing, it brought this action against the defendant bank, on the theory 
that the indorsement of the steel corporation on the check was a 
forgery, rendering the bank liable to the plaintiff. The court held 
that, by suing Flemington, the plaintiff had ratified the payment of the 
cheek by the bank and, therefore, could not hold the bank liable. 

The following paragraph, sustaining the court’s decision, is quoted 
from the opinion written by the court: ‘‘Did the plaintiff by suing 
Flemington and attaching his account in the Hudson Trust Company 
elect to ratify and adopt the payment made by the defendant bank and 
so discharge it? The plaintiff had full knowledge of the facts at the 
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time of the commencement of the action against Flemington. The rela- 
tion of debtor and creditor existed between the defendant bank and 
the plaintiff. After the payment of the check the plaintiff had two 
remedies, either of which it might choose to pursue. It could sue the 
defendant bank as a debtor, claiming that the payment to Flemington 
was void, or it could bring action against Flemington for moneys had and 
received to and for its use. By electing to sue the bank alone the 
plaintiff would repudiate the payment to Flemington and so claim that 
the debt of the defendant bank to it had not been paid. By electing 
to sue Flemington it would be adopting and ratifying the act of 
defendant in paying the check to Flemington and would then follow 
the money into the hands of Flemington, who had received it for its 
use. Such adoption and ratification would legalize the payment as 
between the plaintiff and defendant and so discharge the defendant. 
The plaintiff has made its election, and as the two remedies are not 
coneurrent, but instead are inconsistent, it may not now sue the defend- 
ant. The reasoning in Fowler v. Bowery Savings Bank (113 N. Y. 
450) is in point. It follows that the complaint should be dismissed, 
with costs.’’ 


(To be continued) 





Inquiries 


| 
| 
In this department are answered each month inquiries submitted, which are of general 
| | interest to our subscribers and which pertain to the law ot 
| banking and negotiable instruments 


AMOUNT OF CHECK FILLED IN IN FIGURES 
Mississippi. 
Editor, Banking Law Journal: 

Dear Sir—The question has arisen as to whether a check made out 
as is the enclosed is legally executed. This is based upon the fact that 
the legal part of a check is the written and not the figures and this 
check is not written in any sense. Vice-president. 

Answer—The amount in the check enclosed with the above inquiry is 
filled in with a check writer, which writes the amount in figures in- 
stead of words. 

It seems to me that such a check would be a valid negotiable in- 
strument. It is a fact that the Negotiable Instruments Law provides 
that a check, to be negotiable, ‘‘must be in writing.’’ I know of no 
decision in which this particular question has been raised, but it would 
seem to be going to an unreasonable length to hold that a cheek so pre- 
pared be invalid. 

In an Indiana case, Witty v. Insurance Company, 123 Ind. 411, 
action was brought on a note in which the line for the written amount 
was left blank. The figures $147.70 appeared in the margin. It was 
held that the note was a valid instrument for the sum of $147.70. If 
this ease is correctly decided, it would follow that an instrument, in 
which the amount appears in figures twice, would also be valid. 


BLANK CHECK STOLEN FILLED OUT AND NEGOTIATED 


Nebraska. 
Editor, Banking Law Journal: 

Dear Sir—One of our customers signed a check in blank, delivered 
it in blank to his stenographer to take to the courthouse to pay his 
taxes. His stenographer placed the check in her pocketbook, laid it 
on her desk, from which place it was stolen. The check is filled out 
for $10.00, by the party who stole it, and cashed at a grocery store. 
Can the grocery-man, a holder in due course, hold the signer of the 
check ? Cashier. 


Answer—Under the circumstances set forth in the above inquiry, 
the innocent holder is not entitled to enforce the check. The rule 
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which here applies is $15 of the Negotiable Instruments Law. This 
section provides as follows: 

‘*Where an incomplete instrument has not been delivered it will 
not, if completed and negotiated, without authority, be a valid con- 
tract in the hands of any holder, as against any person whose signa- 
ture was placed thereon before delivery.”’ 

Decisions holding that the purchaser of a check in such circum- 
stances cannot enforce it are Linnick v. Nutting & Company, 125 
N. Y. Supp. 93 and Phillips v. A. W. Joy Company, Maine, 96 Atl. 


Rep. 272. 





BANK REFUSING TO HONOR CHECK THROUGH MISTAKE 
New Jersey. 
Editor, Banking Law Journal: . 

Dear Sir—A question has presented itself to me which I felt could 
be handled by your legal department with assistance to me. 

The facts of the case tersely stated are as follows: 

A deposited a check in the bank of B. C, who is the maker of the 
check, was also a depositor in the same bank. -The check was deposited on 
Jan. 24, 1923. The day following, three checks were issued by A to dif- 
ferent people, who in turn deposited their checks in their respective 
banks, and all checks were returned ‘‘insufficient funds.’’ <A, the 
depositor, then called upon the bank officers, and they admitted that 
through error in bookkeeping the $500.00 was given credit to a different 
account. 

1. Is bank responsible for punitive damages? 

2. What are the damages to which they are amenable? 

Will you kindly cite the cases substantiating your theories. 

Subscriber. 

Answer—The inquiry raises a question as to the liability of a bank 
to its depositor, where, through an error, it refuses to pay checks drawn 
by him on the ground of insufficient funds: 

The general rule is, of course, that a bank is liable in punitive 
damages, for refusing to honor the check of a depositor through error, 
only where there is evidence of bad faith or malice on. the part of the 
bank. It is generally held that where the drawer of a check is a mer- 
chant or trader, it will be presumed, without further proof, that sub- 
stantial damages have been sustained by him as a result of the dishonor 
of his check and by the weight of authority such a depositor is entitled 
to recover substantial damages. 

In the ease of a check drawn by one who does not come within the 
class designated as merchant or trader, it is generally held that the 
depositor is entitled to nominal damages only for the dishonor of his 
check unless he alleges and is able to prove special damages. 

The question as to the liability of a bank for damages in refusing a 
depositor’s check is cqvered in the state of New Jersey by a statute passed 
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in 1915 (New Jersey, Supp. 1911-1915, page 1128). This provision 
reads as follows: ‘‘No bank or trust company shall be liable to a de- 


positor because of the non-payment through mistake or error and with- 
out malice of a check which should have been paid unless the depositor 
shall allege and prove actual damage by reason of such non-payment, 
and in such event the liability shall not exceed the amount of damage 
so proved.”’ 
Under this statute, a depositor, whether a trader or not, must prove 
that he has sustained damages in order to be entitled to recover them. 
Some of the recent decisions involving the liability of a bank in cases 
of this kind are: 
First National Bank v. McFall & Company, Ark 
40, 37 B. L. J. 619. 
Dela v. Equitable Trust Company, 180 N. Y. Supp. 852, 37 
9 


First National Bank v. Stewart, Ala., 85 So. Rep. 529, 37 B. L. J. 


iy; L. J. 


Gutman v. Bronx Borough Bank, 177 N. Y. Supp. 173, 36 B. L. J., 
675. 

Wildenberger v. Ridgewood National Bank, 175 N. Y. Supp. 430,-. 
86 B. L. J. 505. : 

De Launay v. Union National Bank, S. C., 107 8S. E. Rep. 925, 38 
B. L. J. 752. 

Meyer v. Hudson Trust Company, 168 N. Y. Supp. 387, 35 B. L. J. 
100. 

Crites v. Seeurity State Bank, Mont., 155 Pac. Rep. 970, 33 B. L. J. 
349. 

Parrott v. Bell National Bank, Ky., 178 S. W. Rep. 1069, 32 B. L. J. 
764. 

Berea Bank v. Mokwa, Ky., 239 8S. W. Rep. 1044, 39 B. L. J. 548. 

Williamson v. First National Bank, Miss., 90 So. Rep. 115, 39 B. L. J. 
187. 

Berden v. Bank of Italy, Cal., 207 Pac. Rep. 270, 39 B. L. J. 622. 

Browning v. Bank of Vernal, Utah, 207 Pac. Rep. 463, 39 B. L. J. 
606. 


PAYMENT OF CHECK AFTER PAYMENT STOPPED 


Wyoming. 
Editor, Banking Law Journal: 
Dear Sir—Will you state what the law is in regard to Stop Payment 
orders given a bank by one of its customers. 
What we wish to find out is that-if a bank through mistake should 
pay a check on which a customer had requested that payment be stopped 
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would the bank be liable to the extent of making amount of check 
good to drawer or maker? poly 
Asst. Cashier. 


Answer—A check is a mere order upon the bank against which it 
is drawn. The drawer, therefore, has the right to stop payment of the 
check at any time before it is paid or certified. And if the bank, as a 
result of a mistake or error, pays a check after payment has been 


stopped, it must bear the loss and cannot charge the check against the 
drawer’s account. It is further held that where a stopped check has 
been paid by mistake, the bank paying the check cannot recover the 
amount from the person to whom payment was made, where the latter 
received the same in good faith. 

An important decision in this connection was made by the Supreme 
Judicial Court of Massachusetts in 1920. The ease is Tremont Trust 
Company v. Burack, 126 N. E. Rep. 782, 37 B. L. J. 251. The case involves 
the right of a bank to protect itself in a case of this kind by a stipulation 
or agreement with its depositor. It appears that the drawer of a check 
requested the drawee bank to stop payment of the check. At the request 
of the bank he signed a ecard, which contained a printed stipulation 
that he agreed not to hold the bank liable ‘‘on account of payment con- 
trary to this request if the same occur through inadvertence or acci- 
dent.’’ Through an oversight the bank paid the check and the payment 
overdrew the account. In an action by the bank to recover the amount 
of the overdraft from the depositor the question presented was whether 
the bank was protected from liability, in paying the check contrary to 
the depositor’s order, by the agreement which the depositor signed. 
It was held that it was competent for a bank to contract against lia- 
bility of this kind and that the agreement signed by the depositor ex- 
onerated it. 

The Legal Department of the American Bankers Association has 
been recommending the adoption in the various states of a statute, the 
object of which is to protect banks in cases of this kind. The provision 
as recommended reads as follows: ‘‘No bank or trust company shall 
be liable to a depositor because of the non-payment through mistake 
or error and without malice of a check which should have been paid 
unless the depositor shall allege and prove actual damage by reason 
of such non-payment and in such event the liability shall not exceed the 
amount of damage so proved.’’ 

Under this statute, the drawer of a check would have to prove that 
he sustained an actual loss before he could hold the bank liable. This 
provision, or a provision somewhat similar has been adopted in the fol- 
lowing states: Alabama, Arkansas, California, Idaho, Illinois, Michigan, 
Missouri, Montana, New Jersey, North Carolina, Ohio, Oregon, Penn- 
sylvania, Tennessee and West Virginia. 
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BANK AND INVESTMENT ITEMS 


COAL AND IRON NATIONAL BANK 
ELECTS OFFICERS—At a meeting of 
the board of directors of The Coal and 
Iron National Bank of the City of New 
York, held January 26, Mr. John T. 
Sproull was elected chairman of the board 
of directors, resigning the office of presi- 
dent. Mr, Sproull was one of the organ- 
izers of the bank in 1904, since which 
time he has acted as president, and his 
ability and aetivity figured largely in 
bringing the bank to its present enviable 
position in the commercial world. 

Mr. Julian W. Potter was elected presi- 
dent, effective February 1. Mr. Potter is 
a Southern banker who came to New 
York from Bowling Green, Kentucky, 
where he was vice-president of the Ameri- 
can National Bank, one of the leading 
financial institutions of that section of the 
state. He spent. all of his life in the 
banking business and has the background 
of a successful business experience. He 
came to New York early in 1920 where 
he has since been engaged in commercial 
banking. 

The Coal and Iron National Bank oe- 
cupies. the quarters at 143 Liberty street 
from which two of New York’s greatest 


financial institutions had their beginning— 
the Bankers Trust Company and the Lib- 
erty National Bank—the latter more re- 
cently merged into the New York Trust 
Company. 

The board of directors of the bank 
numbers among its members many promi- 
nently identified with coal, railroad and 
steel interests. 

The bank now has a capital of $1,500,- 
000, a surplus of $1,000,000 and undivided 
profits in excess of $300,000. Its deposits 
run over $15,000,000. 


RURAL CREDIT LEGISLATION—In 
discussing the proposed rural credit legis- 
lation pending before Congress, the “Guar- 
anty Survey,” published January 29 by 
the Guaranty Trust Company of New 
York, states that the present agitation for 
new or modified provisions for loans to 
farmers has its’ origin partly in condi- 
tions which are continuing features of our 
economic organization and partly in tem- 
porary circumstances. 

“On the whole,” the “Survey” proceeds, 
“a larger proportion of the principal agri- 
cultural products than of manufactures of 
this country must be sold abroad, and in 
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response to weakening markets the prac- 
ticable and prompt voluntary curtailment 
of production by farmers is narrowly 
limited. This is due not merely to the 
restricted range of alternative 
which farms and their equipment 
applied, but in part also to the 
ment in crop growing or 

“The major 
American farm 


uses to 
may be 
time 
livestock raising. 
part of the exports of 
products are sold in Eu- 
rope. At best it will require some years 
for economie recovery there to restore 
approximately normal industrial conditions. 
And tariff rates which unduly restrict the 
market here for the products of European 
industries inevitably limit the 
demand for our foodstuffs and 
terials of manufacture. 

“The character of agricultural 
production entails peculiar marketing prob- 
lems. Adequate storage facilities. for grain, 
cotton, tobaeco, ete., available for the pro- 
ducers at distributing centers are obviously 
necessary if there is to be an orderly. mar- 
keting of these products. 
must include not 
vision for proper 
certification of-the commodities. 

“In additien, the producers should re- 
ceive reliable and reasonably complete in- 
formation. about .conditions in the con- 
suming markets for their guidance in the 


ele- 


European 
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seasonal 


facilities 
merely . shelter, but. pro- 
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and 


sale of their commodities. Much of this 
information is regularly accessible now, but 
speaking, the farm 
products that world markets are not 
informed about consumption as 
are buyers about production.” 
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CONTINENTAL AND COMMERCIAL 
NATIONAL BANK ELECTS OFFICERS 
—The election of J. Fletcher Farrell as di- 
rector adds to the board of the Continental 
and Commercial National Bank, Chicago, a 
of wide experience in the banking field. 
Mr. Farrell is vice-president of the Sinclair 
Consolidated Oil Co., and was formerly 
with the Third National Bank 
of St. Louis and as vice-president with 
the Fort Dearborn National Bank of Chi- 
cago. Prior to entering the financial field 
Mr. Farrell state treasurer 
of Missouri. 

C. A. Birdsall Stilwell were 
elected assistant 30th of these 
men come from the new business depart- 
ment of the bank. 

Wm. G. Mackintosh, who was for a 
long. time in active charge of the foreign 
department as was ap- 
pointed manager, 

The Continental and Commercial Trust 
and. Savings Bank stockholders elected Ed- 
ward F. Carry, president of the Pullman 


man 


connected 


assistant 


was 


and A. J. 


cashiers. 


assistant manager, 
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In connection with its regular work of assisting attorneys in the incorporation 
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1—What Constitutes Doing Business. A 76-page pamphlet in which are summar- 
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6—New York Non-Par Value Law, as Amended. Includes important changes by 
the 1921 Legisiature. 

7—Revenue Act of 1921. Contains full text of the Federal act approved by the 
President, November 23, 1921. 

8—Talks on Foreign Corporations.- A series of articles appearing originally in 
The Corporation Journal. 

9—Safeguarding Stock Transfers. A new pamphlet dealing with the many pit- 
falls in transferring stock on a corporation’s books, and the liability of a 
company’s officers for making unauthorized transfers. 
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Los Angeles, Bank of Italy Bldg. 
Boston, 53 State St. tion to me, Pamphlet Nos. ...........00. 
(Corporation Registration Co.) ‘ 
Washington, Colorado Bldg. as listed above. 
Albany Agency, 158 State St. 
Ruffalo Agency, Ellicott Square. 
Detroit, Dime Savings Bank Bldg. 
Cleveland,. Guardian Bldg. 
Kansas City, Starritt Bldg. 
Wilmington, du Pont Bldg. 
(Corporation Trust Co. of America) 
Portland, Me.,° 281 St. John St. 
Jersey City, 15 Exchange Place. 





TRADE WITH FINLAND 


Kansallis-Osake-Pankki 


(National Joint Stock Bank) 


Head Office, Helsinki 


( Helsingfors ) 


Branches: 124, all over Finland 


This bank is in a position to render direct banking service through 
its branches and agencies in connection with commerce between 
Finland and the United States. 


Paid-up Capital and Reserves, Fmk. 247,000,000 


Every Kind of Banking and Exchange 
Business Transacted 


Telegraphic Address: Kansallispankki 


Co., to the board. Mr. Carry is also on 
the board of the National Bank. 

E. D. Brooks, of the bond department, 
was made manager of sales, and Ray L. 
Junod and George A. Waldorf assistant 
managers of the department. 


GUY EMERSON JOINS BANKERS 
TRUST COMPANY—Seward Prosser an- 
nounced on December 19, that at the meet- 
ing of the directors of the Bankers Trust 
Company of New York, Guy Emerson was 
elected a vice-president. Mr. Emerson has 
been for six years vice-president of the 
National Bank of Commerce in New York, 
from which he resigned, taking effect on 
January 1, 1923. During the war he was 
vice-chairman of the Liberty Loan organ- 
ization and director of War Savings in 
the Second Federal Reserve District. 

Mr. Emerson was born in New York, is 
a graduate of Harvard College and Har- 
vard Law School. He spent four years in 
the Treasury Department at Washington. 
He was engaged in business in Texas for 
a year and later in New York and en- 
tered the National Bank of Commerce in 
1917. 


HAMILTON NATIONAL BANK—The 
new Hamilton National Bank of New 


York, located in the Bush Terminal Sales 
Building, formally opened for business on 
January 11. In honor of the event the 
officers and board of directors of the in- 
stitution gave a reception that evening to 
the stockholders of the bank, its friends 
and depositors. 

During the reception a portrait of Alex- 
Hamilton, Mrs. Pike 
Keller, and a reproduction of Trumbull’s 
“Hamilton” at City Hall, was unveiled. In 
unveiling the portrait, Edmund D. Fisher, 
president of the new bank, said in part: 

The name of Alexander Hamilton is an 
inspiration in banking organization, and 
a stimulation to efficient service in banking 
practice. In his reports in relation to pub- 
lie credit, he, formulated plans which might 
now well have the attention of European 
statesmen. In relation to debt verging on 
the borders of repudiation, he said: “Those 
who are most commonly creditors of a 
nation are, generally speaking, enlightened 
men; and there are signal examples to 
warrant a conclusion, that when a candid 
and fair appeal is made to them, they 
will understand their true interest too well 
to refuse their concurrence in such modi- 
fications of their claims as any real ne- 
cessity may demand.” This statement might 


ander painted by 














EVERY BANKER SHOULD HAVE 


THE 


POCKET MANUAL 


Standard Legal al Business Forms 


By LESLIE M. O’CONNOR, of the Chicago Bar 


Second Edition, 1922 


You often have wished for a complete, practical guide 
to enable you to prepare legal instruments—to under- 
stand their effect—to safeguard yourself against legal 
pitfalls in business transactions. Here it is—compre- 
hensive, reliable, inexpensive. 


You will find the 
Pocket Manual indispensable 


It is complete, comprehensive, exhaustive— 
MORE THAN 1,100 FORMS for all ordinary 


banking, business, corporate and legal transac- 
tions, adapted for use in all states. Typo- 
graphically it contains the equivalent of a 


bulky octavo volume of 1,000 pages. 


CONDENSED TABLE OF CONTENTS 


Acknowledgments 

Affidavits 

Agency 

Alteration of Instruments 

Arbitration and Award 

Assignments 

Assignment of Wages 

Assignments for Benefit of 
Creditors 

Attorney and Client 

Attorney, Power of 

Auctions 

Bankruptcy 

Bills of Sale 

Bonds 

Building Contracts 

Bulk Sales 


Charter Party 

Chattel Mortgages 

Compositions with Credi- 
tors 

Conditional Sales 

Contracts 

Copyrights and Publishing 
Contracts 

Corporation Forms 

Declarations of Trust 

Deeds 

Easements and Licenses 

Employment Contracts 

Escrows 

Guaranty 

Husband and Wife 

Landlord and Tenant 

Mechanics’ Liens 


Mortgages Deeds and Trust 
Negotiable Instruments 
Novatien 

Options 


‘Partnership 


Party Walls 

Patents 

Pledges and Collateral Se- 
curities 

Releases 

Sales of Personal Property 

Sales of Real Estate 

Trade-Marks, Prints and 
Labels 

Trusts 

Wills 

{ndex 


Handsome flexible binding—550 pages—1,100 forms. 


Price $3.15 


The Banking Law Journal 


71 Murray Street 


New York City 





When Your Customers 
Sell in New York 


When your customers sell their products in the 
New York markets, your service to them depends 
on the promptness and experience of your New 


York correspondent. 


Through its offices in the important business dis- 
tricts of New York and Brooklyn this bank provides 
a service of unusual promptness—because it is 


direct. 


This service is backed by the experience 


gained in 111 years of continuous operation. 


members of 
problem of 


very happily be read by the 
Congress, now 
allied debt. 
The directors of the bank are Irving T. 
Henry J. Davenport, Archibald C. 
Edmund D. Fisher, Arthur F. 
Hebard, Leonard A. MHockstader, John 
Markle, Charles Miner, Homer W. Orvis, 
Frederick W. Prentice, Elmer A. Sperry, 
Frank D. Waller, Archibald R. Watson, 
Lewis E. Williams and H. Parker Willis. 
Besides Mr. Fisher the officers are: 
Lewis L. Williams, 
eashier; Stanley J. 
Guttentag, 
Anne Steward, 
department. 


studying the 


3ush, 


Embery, 


vice-president and 
Lathrop, Sydney W. 
and Miss 


manager of the women’s 


assistant cashiers, 


THE MECHANICS & METALS NA- 
TIONAL BANK of New York, in its Jan- 
uary financial letter, writes as follows of 
the business outlook: “With 
affairs of. business and 
finance is engaged in a study of the trend 
of events, to determine, as far as he ean, 
what the future holds. If it be true that 
the ‘best prophet of the future is the past’ 
the outlook for the United States in 1923 


a stake in the 


the begin- 
ning of the new year, every one who has 


THE BANK 
OF AMERICA 


ESTABLISHED 1812 


MANHATTAN and BROOKLYN 


should be one of progress, for notwithstand- 
ing the contradictory trend of events last 
year in many parts of the world, the ree- 
ord of this country, as regards both busi- 
ness and finance, stands in sharp contrast 
with that of other countries, and has en- 
couraged the bright out- 
look on the have the 
temerity now to make public predictions. 


picturing of a 
part of those who 
“Because this country is resourceful and 
vast within itself for 
development and expansion; because it has 


has a opportunity 
escaped the trade paralysis, unemployment, 
budget deficits and 
social which blight other coun- 
tries; has suceessfully passed 
through a period of adjustment from war- 
time to peace-time industry; because it 
has emerged from a period of severe de- 
flation—because, in short, it is sound in 
its foundations, and shows tangible evi- 
real and substantial economic 


currency inflation, 
disquiet 


because it 


dences of 


strength, optimistic prophecy is far more 


general regarding the United States than 
any other country which oceupies a large 
place on the map of the world. 
“Prophecy, however, is one thing, ful- 
filment is another. James Russell Lowell 
wrote many years ago: ‘My _ gran’father’s 
rule was safer’n ’tis to crow: Don’t never 











BIG LITTLE PORTO RICO 


Porto Rico as an island isn’t very big, but in her industrial and business growth 
under American stimulus has shown wonderful progress. 


Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
a year. More than ninety per cent. of this business is transacted with the United 
States, of which the island and its citizens are a part. 


As the pioneer American banking institution in Porto Rico we have given every 
aid to the island’s commercial development and we have shared in its growth. 


We have gained the reputation for handling all business entrusted to us with 
promptness and economy. Send us your bills of exchange, drafts and collec- 
tions direct. , 


AMERICAN COLONIAL BANK 


OF PORTO RICO 
SAN JUAN 


Branches: Arecibo, Mayaguez. Caguas 











prophesy—onless ye know!’ It is not 
crowing to say that by contrast with other 
countries, the United States is in an amaz- 
ingly strong position. Yet a safe prophecy 
1923 would require of one to know 

» future of many conditions which have 
bearing on prosperity—conditions which 
touch the country financially, industrially, 
agriculturally, commercially, and which are 
hidden from us now. Moreover, there is 
he taken account of the variable public 


inh of mind. We are better off at the ORLD-WIDE distribu- 


beginning of 1923, in an economic sense, tors of high-grade securl- 
than we were a year ago; there is no ties: Bonds, Short Tern Notes 


¢ 


involuntary une "ment, wages are high, 
n ‘ lunt pia : ‘ pte se * ao ‘ c pos and Acceptances. Correspon- 
and eredi s readily obtainable. $ 3 - 4 
- lan > , , - 
sssnin, all ia: iii aah, Sele a al ak dent Offices in more than 50 
a ai 
complete guarantee with respect to the leading c: ties. 


future if, in popular faney, t ie course 0 Bankers of this section are 
the country has not been satisfactory. <A 


sentiment of popular unrest is noted; it invited to use National City 
found expression in the November elections, Company service through one 
the results of which politicians deseribed of our following conveniently 
as a ‘protest and condemnation,’ and _ it 

has resulted in bringing into the prospect located correspondent offices. 

a struggle between the so-called conserva- 

tive and radical forees in the great politi- NEW YORK PHILADELPHIA MONTREAL 
eal parties, with all the disturbing in- CHICAGO NEW ORLEANS LONDON 
fluences which such a struggle implies, at BOSTON SAN FRANCISCO TOKYO 

a time when sane leadership is urgently 
needed.” 





TO LIQUIDATING AGENTS AND RECEIVERS 


We are in the market for a slightly used set of high-grade center lobby bank fixtures 
for room 50x90, including vault equipment, etc. Also would consider straight-line counter 
fixtures having ten to fifteen windows. We want to get in touch with consolidated or closed 
banks having practically new equipment for sale. No junk or out-of-date equipment consid- 
ered. Send photographs, diagrams, materials and full particulars, including lowest cash 
price, in first letter. Address Box 494, Coffeyville, Kansas. 


_ 





REPRESENTATIVE ATTORNEYS . 


To facilitate the operations of Bankers, Investors, Capitalists and other readers 
of BANKING LAW JOURNAL who may be obliged to seek legal advice in matters 
pertaining to banking transactions, or require other legal services, we append the 
following list of Attorneys, who will be found prompt and reliable in the dip 


eharge of any business entrusted to them. 


DISTRICT OF COLUMBIA 


Washington 
WILLIAM L. SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 
Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 


Patent, Trade-Mark, Copyright and Corporation 
Causes. 





IDAHO 
RICHARD H. JOHNSON 
ATTORNEY-AT-LAW 


112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


MICHIGAN 
Battle Creek 


H. C. VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Building 


Law Collections, Probate Matters and Real Estate 
Law. Keference, any bank in Battle Creek. 


Detroit 


MILLIS, GRIFFIN, SEELEY & STREETER 

ATTORNEYS-AT-LAW 
Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National. Grocer Company, Employ- 
ers’ Association, Credit Men’s Association, Hemi- 
meter Cigar Company and any Detroit Bank or 
"Trust Company. 


MISSOURI 


St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 
Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 





NEW YORK 
New York City 
LOUIS F. DOYLE 
ATTORNEY-AT-LAW 


111 Broadway 
Attorney for National Park Bank, New York City. 


FRANK P. WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty Third Ward Bank of the 
City of New York. 





PENNSYLVANIA 


Philadelphia 
RUBY R. VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney tor Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Telephone Cable Address 
Spruce 4961, 4962 Ruvale 


SOUTH CAROLINA 


Columbia 


BARRON, McKAY, FRIERSON 
& MOFFAT 
ATTORNEYS-AT-LAW 
10th Floor Unior National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson 
Frierson, Thos. H. Moffatt, M. G. McDonald and 
W. B. Marion. General Practice in State and 
Federal Courts. 


SOUTH DAKOTA 


JOHNSON & JOHNSON 
ATTORNEYS-AT-LAW 
Blunt, S. D. 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, S. D. 


Attorneys for Fort Pierre National Bank. 


Midland, S. D. 
Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 
BAILEY & VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Honegger, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Gliddee 
Building. Attorneys for R. G. Dun & Co., West- 
ern Union Telegraph Co., Illinois Central R. R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. 


UTAH 


Ogden City 
DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 
Attorney for Security State Bank, Ogden, Utah. 





WEST VIRGINIA 
Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 


ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Law. 





